Shareholders’ Agreement

	A Shareholders’ Agreement (“aandeelhoudersovereenkomst/pacte d’actionnaires”) is a contract whereby two or more shareholders agree certain matters relating to their shareholding in a company. For example, most agreements of this type include provisions regarding the transfer of the shares, the representation within the board of directors, and voting arrangements in the general assembly of shareholders. Other arrangements found in a shareholders’ agreement are such things as dividend distribution rules, reporting obligations, exit arrangements and corporate governance rules.

Particular attention must be given to the duration of the agreement and to its relationship with the articles of association. Concluding a shareholders’ agreement that may be considered to be of indefinite duration should be avoided. When considering each clause, it should be assessed whether it should be included into just the articles of association, into just the agreement or, with respect to clauses that are not confidential, in both documents. Other issues for consideration are the benefits and risks of making the company a party to the agreement or of making the company ratify or witness the agreement. It is generally accepted good practice to only make the agreement binding upon the company in relation to the obligations that the shareholders wish to impose on the company, if any, and not for the other provisions. The risk of making the company a party to the agreement lies in the fact that the shareholders may be considered as de facto directors of the company if the criteria thereto are met (article 530 of the Company Code).

Shareholders’ Agreements must be tailor-made and require careful drafting, not least to prevent contradicting the articles of association of the company or the mandatory legal rules relating to corporations.

This model covers the example of a Belgian limited liability company (“naamloze vennootschap/société anonyme”) and refers to parties who jointly control the company through their shareholding. If one of the parties is a minority shareholder, the agreement will strengthen the position of such shareholder. If the parties are not legal persons, the model should be adapted to such a situation. The model is not suited to the situation where the shares are, in whole or in part, listed on a regulated market, nor for a 50/50 joint venture situation with only two shareholders.


THIS AGREEMENT IS MADE AND ENTERED INTO

between

__________, a limited liability company organized and existing under the laws of __________, having its registered office at __________, and registered with ____________ at ___________under number ___________ (the “Party 1”)

and

__________, a limited liability company organized and existing under the laws of _________, having its registered office at __________, and registered with _______ at __________ under number __________ (the “Party 2”)

and

__________, a limited liability company organized and existing under the laws of ___________, having its registered office at __________, and registered with ___________ at __________ under number __________ (the “Party 3”).

Party 1, Party 2 and Party 3 are hereinafter collectively referred to as the “Parties” and individually as a “Party”.

WHEREAS the Parties have agreed to enter into this Shareholders’ Agreement in order to lay down a number of arrangements with respect to their respective interests in __________[name] (the “Company”) and all its actual and future subsidiaries. The Parties together currently own __________ per cent (__________ %) of the shares of the Company;

WHEREAS the Company is active in the business of __________ [description of activities] and has its registered office at __________, Belgium and is registered with RPR/RPM in __________ [judicial district] under number ___________;

WHEREAS in this Agreement, the Parties wish to establish their agreement on governance rules (composition and functioning of the board of directors and general meeting of shareholders) and transfers of shares regarding the Company;

WHEREAS the Parties are of the opinion that these arrangements are in the best interest of the Company and that a stable shareholding situation is necessary to provide the Company with the best future prospects to successfully realise its business plan, taking into account the timeframe set out in the business plan;

NOW, THEREFORE, the Parties have agreed as follows:

Article 1 – Interpretation

1.1.
In this Agreement:


“Affiliate” means, in relation to any person, any subsidiary or Ultimate Holding Company of that party and any other subsidiary of that Ultimate Holding Company, provided always that neither the Company nor any of its subsidiaries shall be regarded as being an Affiliate of any Shareholder for the purposes of this Agreement;


“Company Code” means the Belgian Law of 7 May 1999 “on the Code of Companies” (“Wetboek van Vennootschappen/Code des sociétés”);


“Board” means the board of directors of the Company;


“Business Day” means a day (other than a Saturday or Sunday) on which banks are generally open in Brussels for normal business;


“Chairman” means the chairman of the Board;


“Directors” means the members of the Board appointed on behalf of the Parties or on behalf of each of them;


“Subsidiaries” means all the companies, as set out in Annex III headed “Subsidiaries”;


“Reserved Matters” means each of the matters in article 4.3.;


“Securities” means any shares, profit certificates, preferential subscription rights, warrants and convertible bonds, issued by the Company and any separate rights attached to them;


“Shareholders” means the original shareholders in the Company who are Parties to this Agreement and any person to whom Shares are transferred in accordance with this Agreement from time to time and “Shareholder” means any of them;


“Shares” means shares in the share capital of the Company;


“Ultimate Holding Company” means any holding company which is not a subsidiary.

1.2.
For the purpose of this Agreement, “subsidiary” and “holding company” shall have the meaning given to them in article 6 of the Company Code. A person shall be deemed to be “connected” with another if that person is connected with another person within the meaning of article 11 of the Company Code.

1.3.
References to a “company” shall be construed so as to include any company, corporation or other body corporate or other legal entity, wherever and however incorporated or established.

1.4.
References to a “person” shall be construed so as to include any individual, firm, company, government, state of agency of a state or any joint venture, association, partnership, works council or employee representative body (whether or not having separate legal personality).

1.5.
Where any provision is qualified or phrased by reference to the ordinary course of business, such reference shall be construed as meaning the customary course of trading for the business in the country concerned.

1.6.
Where there is any inconsistency between the definitions set out in this article and the definitions set out in any article or Annex, then for the purposes of construing such clause or Annex, the definitions set out in such article or Annex shall prevail.

1.7.
The singular shall include the plural and vice versa.

1.8.
Any Annex to this Agreement shall take effect as if set out in this Agreement and references to this Agreement shall include its Annexes.

Article 2 – Structure of the Company

2.1.
Shareholding in the Company


2.1.1. The Parties each own the following shares in the Company:

	Shareholder
	Number of Shares
	Percentage

	Party 1
	
	

	Party 2
	
	

	Party 3
	
	

	Total
	
	



2.1.2. The articles of association of the Company are [optional] [will be]
 in the form as attached in Annex I headed “Articles of Association”.


2.1.3. All shares in the Company will be registered Shares.

2.2.
Shares in the Subsidiaries


The Company owns the following shares in the Subsidiaries:


__________[number] shares in __________ [name], representing __________ per cent (__________ %) of the capital; and


__________ [number ] shares in __________ [name ], representing __________ per cent (__________ %) of the capital.

Article 3 – Transfer Restrictions

The provisions governing the transfer restrictions are set out in the articles of association and this Agreement
. In addition to the transfer restrictions set out in this Agreement, the articles of association contain a pre-emptive right (“voorkooprecht/droit de préemption”) and a tag-along right (“volgrecht/droit de suite”) with a wording in Dutch which has an identical meaning to that outlined in this article
. In the case of a contradiction between the articles of association and this Agreement, the provisions of this Agreement will prevail
.

3.1.
Definition of transfer


For the purposes of this article, “transfer” means any transaction which aims, or results in, the transfer of ownership in Securities, whether for valuable consideration or not, even if done by public auction, voluntarily or pursuant to a judicial decision, including, but not limited to, contributions, exchange transactions, transfers of all assets, mergers, demergers, absorptions, liquidations or similar transactions, as well as the granting of options to purchase or sell Securities, the conclusion of a swap or other agreement, that completely or partially transfers ownership in the Securities, regardless of whether such transaction is realised by a delivery of securities, in cash or otherwise.


For the purposes of this article, “Shareholder” means a holder of Securities.

3.2.
Stand-still


No Shareholder shall transfer or otherwise dispose of any of its Securities or any interest in any of its Securities for a period of __________ years from the date of this Agreement
.

3.3.
Pre-emptive right of purchase (“voorkooprecht/droit de préemption”)


3.3.1. Without prejudice to article 5.4. below, any Shareholder wishing to transfer any Securities (the “Offeror”), must inform all other Shareholders and the Chairman in advance. The Offeror must send this notification (the “First Notification”) by registered mail. It must describe:

(i)
the number of Securities to be transferred (the “Offered Securities”);

(ii)
the name and address of the intended transferee;

(iii)
the bona fide price the prospective transferee offers or, if the consideration is not cash, the counter-value in cash of the consideration (the “Price”); and

(iv)
all other terms and conditions of the planned transfer.


The Company is under no obligation to allow a due diligence to be carried out in favour of a transferee unless the transferee intends to acquire a number of Securities equal to the number described in article 3.5. thereby triggering the Drag-along right defined there.


The First Notification is an offer by the Offeror to the other Shareholders, for the transfer of the Securities under the terms and conditions described. This offer cannot be revoked until the completion of the procedure as described in this present article.


3.3.2. The other Shareholders (the “Beneficiaries”) have one month as from the First Notification (the “First Period”) to exercise their pre-emptive right over the Offered Securities. Each Beneficiary may exercise this pre-emptive right over all or part of the Offered Securities. A Beneficiary who wishes to exercise this pre-emptive right must notify the Offeror and the Chairman of its intention to do so, by registered mail. The postmark will be the date of the exercise of the pre-emptive right.


3.3.3. If the number of Securities for which the pre-emptive right is exercised, equals or exceeds the number of Offered Securities, the number of Securities each of the Beneficiaries will receive will be determined as follows:

(a)
the Beneficiaries who exercised their pre-emptive right for a number of Securities which is equal or lower than their percentage of shareholding applied to the number of Offered Securities, will receive the number of Securities for which they exercised their pre-emptive right; the percentage of shareholding as mentioned in the above paragraph is the proportion of the number of Shares held by the Shareholders divided by all issued Shares;

(b)
the Beneficiaries who exercised their pre-emptive right for a number of Securities which is higher than their percentage of shareholding in the total share capital of the Company, applied to the total number of Offered Securities (the “Special Beneficiaries”), will receive all Shares remaining after the allocation mentioned under (a) by applying the following rules.


First, every Special Beneficiary will receive a number of Shares in proportion to his shareholding in the company (the “Proportional Number”). The percentage of shareholding as mentioned in the above paragraph is the proportion of the number of Shares held by the Shareholders divided by all issued Shares. Then, if there are more remaining Shares, the Special Beneficiary who is the less demanding, will first be served. The less demanding means, for purpose of this article, the Special Beneficiary for whom the number of Shares asked in excess of the Proportional Number is the smallest. If there are still remaining Shares, all other Special Beneficiaries receive the same number of Securities as the less demanding Special Beneficiary (the “Smallest Excess Number”), or an equal part thereof. If after all Special Beneficiaries have received the Smallest Excess Number, there are more Remaining Shares, the next less demanding Special Beneficiary will be served (the “Next Special Beneficiary”) and will receive the difference between the number of shares he asked for in excess of his Proportional Number and the smallest excess number (the “Next Smallest Excess Number”). If there are still remaining shares, all Special Beneficiaries who have not yet received the number of Securities asked for, will receive the Next Smallest Excess Number and so on. If there are still remaining Securities, the procedure described before is applied again until there are no more remaining Securities left.


The figures resulting from the above calculation will be rounded up to the nearest unit if the fraction is equal to or higher than one half, and will be rounded down to the nearest unit if the fraction is lower than one half. The remaining Securities will be allocated by the drawing of lots by the interested Party.


The Offeror will inform all of the Beneficiaries and the Chairman within one week after the First Period of the number of Shares for which the pre-emptive right has been exercised and of the identity of the respective Beneficiaries (the “Second Notification”).


3.3.4. If the pre-emptive right has not been exercised for all Offered Securities, the Beneficiaries will be allocated the Offered Securities for which they exercised their pre-emptive right. For the remaining Securities (the “Remaining Securities”), a second round will be organised using the same procedure as under sub-article 3.3.2., the Second Notification serving as a First Notification.


At the end of the exercise period of the second round, the Offeror will notify all other Shareholders and the Chairman of the number of rights exercised, and eventually of the number of Remaining Securities (the “Last Notification”). The Offeror will issue the Last Notification within 20 days following the Second Notification.


3.3.5. If the pre-emptive right has not been exercised over all the Offered Securities, or if no pre-emptive right has been exercised, the Offeror may transfer the Offered Shares to the transferee at the Price and under the same conditions described in the First Notification.


The price at which the Shares will be transferred, will be the Price. The Price must be paid, without interest, within 10 Business Days after the Last Notification, unless other methods of payment of the Price were stipulated in the First Notification, in which case those methods will apply. The Offeror will provide evidence of payment within 5 Business Days after the payment is made. The transfer of title of the Offered Securities will occur when the Price is paid in full and the Company will then immediately register the transfer of the Offered Securities in the shareholders’ register or in a similar register.


3.3.6. If the pre-emptive procedure described in this article is not followed by the Offeror and Securities are transferred in breach of this provision, an indemnity equal to __________ per cent (__________ %) of the price offered by the proposed transferee shall be due and paid by the Offeror in compensation to the other Shareholders. In addition, the third party having acquired the Securities in violation of the pre-emptive rights of the other Shareholders, shall not be recognised as a shareholder by the Company, regardless of any rights he may have against the Offeror. The voting, dividend and other rights attached to the Securities acquired in violation of this article, will be suspended. The above does not prejudice any claims for damages that the other Shareholders may have effectively incurred, or any legal rights that they may have to challenge the transfer carried out in violation of their pre-emptive right.

3.4.
Tag-along right (“volgrecht/droit de suite”)


3.4.1. If one or several Shareholders (together the “Selling Party”) in one or more successive transactions which are part of one single global transaction intend to transfer Securities as a result of which a person obtains or increases a Significant Interest, any other Shareholder may transfer part or all of his Securities to the proposed transferee (the “Tag-along Right”). For the purpose of this article, “Significant Interest” in relation to a person means the ownership by that person and his Affiliates or by that person and other connected persons of Shares amounting to more than __________ per cent (__________ %)
 of the total number of Shares as indicated in the register of shareholders.


3.4.2. This Tag-along Right may be exercised within a period of 1 month after the Last Notification (as defined in article 3.3.4). Any Shareholder who wishes to exercise a Tag-along Right will notify the Selling Party, the other Shareholders and the Chairman by registered mail. The postmark will be the date of the exercise of the Tag-along Right. The procedure under article 3.3. is not applicable to the transfer of Shares which results from the execution of the Tag-along Right.


3.4.3. The Tag-along Right will be exercised at the bona fide price offered by the transferee mentioned in the First Notification. This price must be paid to the exercising Shareholder within 10 Business Days of the exercise of the Tag-along Right, against delivery of the Securities, unless other methods of payment of the price were stipulated in the First Notification, in which case these methods will apply. If successive transactions, forming one single global transaction, trigger the tag-along right, the price will be equal to the highest price paid in these different transactions.


3.4.4. In the event of a violation of the Tag-along Right, as described in this article 3.4., an indemnity equal to __________ per cent (__________ %) of the price offered by the proposed transferee shall be due and paid by the Selling Party in compensation to the other Shareholders. In addition, the third party having acquired the Securities in violation of the Tag-along Right shall not be recognised as a Shareholder by the Company, regardless of any rights he may have against the Selling Party. The voting, dividend and other rights attached to the Securities acquired in violation of this article, will be suspended. The above does not prejudice any claims for damages that the other Shareholders may have effectively incurred, or any legal rights that they may have to challenge the transfer carried out in violation of their Tag-along rights.

3.5.
Drag-along right (“volgplicht/obligation de suite”)


3.5.1. The Parties agree that any Party can exercise a drag-along right as set out hereafter (the “Drag-along Right”) as from the __________ anniversary of the date of this Agreement
. 


If any Shareholder decides to sell its Securities, in one or more transactions, to one or more third person(s) who has (have) expressed the desire to acquire all of the shares of the Company
, all other Shareholders agree that they shall – as far as requested by the proposed transferee – offer all of their Securities of the Company to the said transferee under the same terms and conditions. The Drag-along right will only apply after the procedure for the pre-emptive right as set out in article 3.3., it being understood that (i) the term of the First Period referred to in article 3.3. will be 90 Business Days, and (ii) the price must be paid within 60 Business Days from the Second Notification or the Last Notification, as the case may be, both terms as defined in article 3.3.


3.5.2. If the selling Shareholder desires to exercise the Drag-along Right, it shall so notify the other Shareholders and the Chairman by registered mail in the First Notification (as described in article 3.3.1). The postmark will constitute the date of exercise of the Drag-along Right.


3.5.3. The price per Share for this Drag-along Right is the bona fide price per Share offered by the proposed transferee mentioned in the First Notification, provided that such price shall be at least equal to the price per Share of __________ euro [amount in words] (€ __________) [amount in numbers], increased with an annual compounded return of __________ per cent (__________ %) from the date of the agreement until the date of exercise of the Drag-along Right
. This price must be paid to the selling Shareholder and the remaining Shareholders within 10 Business Days of the exercise of the Drag-along Right against delivery of the Securities.


3.5.4. If any of the remaining Shareholders (other than the selling Shareholder) refuses to transfer its Securities as required under this article, then:

(a)
the voting, dividend and any other rights attached to these Securities will be suspended until such transfer to the proposed transferee is made;

(b)
the selling Shareholder will be given the authority by each of the remaining Shareholders to execute and deliver on its behalf the necessary instrument of transfer and/or any other acts or documents necessary on its behalf in connection with the proposed transfer under this article 3.5.;

(c)
the selling Shareholder may receive the purchase money and hold it in escrow on behalf of such remaining Shareholders; and

(d)
the Company shall, subject to the instrument of transfer being duly executed, register the transferee as the holder of the relevant Securities.

3.6.
Deed of Adherence


It shall be a condition of any transfer of Securities that the transferee, if not already a party to this Agreement, enters into an undertaking to observe and perform the provisions and obligations of this Agreement in the form set out in Annex II headed “Form of Deed of Adherence” (the “Deed of Adherence”).

3.7.
Priority of Transfer Restrictions


The priority between the transfer restrictions, as set out in this Agreement and the articles of association is the following:

(a)
the clause headed “Stand-still” has preference over the clause headed “Pre-emptive right”, the clause headed “Tag-along right” and the clause headed “Drag-along Right”;

(b)
the clause headed “Free transfers” has preference over the clause headed “Stand-still”, the clause headed “Pre-emptive right”, the clause headed “Tag-along right” and the clause headed “Drag-along Right”;

(c)
the clause headed “Pre-emptive right” has preference over the clause headed “Tag-along right” and the clause headed “Drag-along Right”.

3.8.
Free transfers


The Parties may, at any time, transfer their Securities in whole or in part to persons that are connected with them within the meaning of article 11 of the Company Code. In the event of such transfer, the Parties are entitled to (and shall) transfer the rights and obligation under this Agreement without the consent of the other Parties.

Article 4 – Governance of the Company

The provisions governing the composition and proceedings of the Board are set out in the articles of association and in this Agreement
. In case of a contradiction between the articles of association and this Agreement, the provisions of this Agreement will prevail.

4.1.
Composition of the Board


The Board will consist of a maximum of __________ [number] members
.


Party 1 will be entitled to nominate __________[number] Director(s) and Party 2 shall have the right to nominate __________ [number] Director(s). To this end the Shareholders shall submit a list containing at least one more candidate than the number of Directors that a Shareholder is entitled to nominate. The Parties agree to vote in favour of the candidates so nominated.


The Shareholders may also appoint ___________ [number] independent directors. If the Parties intend to propose this to the general meeting of shareholders, they shall first consult between themselves on the person that will be proposed and on the criteria of independence laid down by the Company Code.


The Chairman of the Board is designated by the Board among the Directors nominated by Party [1] / [2].

4.2.
Proceedings of the Board


The Board shall meet sufficiently regularly in order to discharge its duties effectively but in any case no less frequently than __________ 
 times per year.


All meetings of the Board will be prepared by the Chairman. The Chairman is responsible for ensuring that directors receive accurate, timely and clear information before the meetings and, when necessary, between meetings. All directors shall receive the same information.


Voting by proxy given to another Director is allowed. A Director can be proxy-holder of, at maximum, one other Director.

4.3.
Reserved Matters


4.3.1. Save as otherwise provided in this Agreement, the Company shall not do any of the following without the approval of Party 1 and Party 2 at a general meeting of shareholders:

· alter the Company’s articles of association;

· create, issue, purchase, increase or decrease or otherwise reorganise the Company’s share capital;

· pass any resolution for winding up the Company;

· apply for the appointment of a receiver or an administrator over the Company’s assets;

· appoint the Company’s auditors;

· approve the annual accounts and declare or pay any dividend or make any other distribution;

· effect any merger, demerger, contribute a universality, a branch of activities of the Company, or

· reorganise or change the nature or scope of the Company’s business.


4.3.2. Save as otherwise provided in this Agreement, the Company shall not do any of following without the prior approval of the Board, whereby the Directors approve the following actions:

· borrow any money, make any loan or grant any credit (other than in the ordinary course of business);

· give any guarantee or indemnity (other than in the ordinary course of business);

· create or redeem any mortgage, charge, debenture, interest or other security over the Company’s assets (including a security interest);

· transfer or dispose of the Company’s material assets, including shares in the Subsidiaries;

· form or transfer any Subsidiary or acquire shares in any company or participate in, or terminate any participation in, any partnership or joint venture;

· approve any related party transaction; or

· grant any power of attorney with regard to any of the matters referred to in this clause.

Article 5 – Other Covenants

5.1.
Funding of the Subsidiaries


The Parties currently do not anticipate that any of the Company and the Subsidiaries will need additional funding in the short term. If the Parties deem such additional funding appropriate to substantially accelerate or sustain the development of the company concerned, they will not unreasonably withhold their consent to a capital increase of the Company and/or Subsidiary. However under no circumstances can any Party be obliged to make additional capital contributions.

5.2.
Fees


All Parties undertake that they and the Directors will not directly or indirectly receive any other benefits from the business of the Company other than through their remuneration paid by the Company, dividends on Shares and share value appreciation, unless approved in advance by the Board of Directors in accordance with the rule established under article 4.3.

5.3.
Dividend Policy


5.3.1. All Parties agree on the strategy to create shareholder value by increasing the value of the Shares of the Company through organic growth and/or acquisitions. Therefore profits will only be distributed to Shareholders to the extent that they are no longer required for financing the growth of the Company.


5.3.2. The Company shall, to the extent permitted by law, and in respect of article 4.3.1 pay dividends up to __________ per cent (__________ %) of the profits available for distribution as soon as the results of the Company make this possible and, in any event, within __________ Business Days after the date of the holding of the annual general meeting approving the audited accounts of the Company for the financial year and the distribution of profits.

5.4.
Exit Opportunities


5.4.1. The Parties will from time to time evaluate the opportunities for the sale of the Company and/or the Subsidiaries, and determine with mutual consent the most appropriate timing for divestment. It is the Parties’ intention to seek a divestment from the Company within __________ years after the date of this Agreement. The Parties will agree in due time on the most appropriate way of returning capital and accrued benefits to the Shareholders.


5.4.2. In the case of an initial public offering or a secondary offering of the Shares, all Shareholders may request to sell their Shares pro rata the proportion of the number of Shares held by the respective Shareholder divided by all issued Shares. Article 3 of this Agreement will not be applicable.

Article 6 – Duration

This Agreement shall commence on the date of signature by the last party and, unless terminated by written agreement of the Parties to it at that time, shall continue for a period of __________ years
, except for rights and obligations which can be considered as voting agreements for which the duration will be limited to 10 years.

A Shareholder will cease to have any further rights or obligations under this Agreement upon ceasing to hold any Shares, except in relation to those provisions which are expressed to continue in force and provided that this article shall not affect any of the rights or liabilities of any Parties in connection with any breach of this Agreement which may have occurred before that Shareholder ceased to hold any Shares.

Article 7 – General Provisions

7.1.
The Shareholders undertake to each other to execute and perform all such deeds, documents, assurances, acts and things and to exercise all powers and rights available to them, including the convening of all meetings and the giving of all waivers and consents and the passing of all resolutions reasonably required to ensure that the Shareholders, the Directors appointed on its nomination and the Company give effect to the terms of this Agreement.

7.2.
Without prejudice to the generality of article 7.1. above, the Shareholders agree, as between themselves, that, if any provisions of the articles of association at any time conflict with any provisions of this Agreement, the provisions of this Agreement shall prevail and the Shareholders shall exercise all powers and rights available to them to procure the amendment of the articles of association to the extent necessary to permit the Company and its affairs to be regulated, as provided in this Agreement.


Nothing in this Agreement shall be deemed to constitute a partnership between any of the Parties nor constitute that any Party is the agent of any other Party for any purpose.

Article 8 – Confidentiality

8.1.
For the purposes of this article “Confidential Information” means all information of a confidential nature disclosed by whatever means by one Party (the “Disclosing Party”) to any other party (the “Receiving Party”) and includes such information disclosed by or to the Company and includes the provisions and subject matter of this Agreement.

8.2.
Each Shareholder undertakes to keep, and shall procure that each of its Affiliates and each Director appointed on its proposal shall keep the Confidential Information confidential and not disclose it to any person, other than as permitted under this article.


This shall not apply to the disclosure of Confidential Information if and to the extent:

(i)
required by law;

(ii)
required by any competent regulatory authority (including, without limitation, any securities exchange);

(iii)
that such information is in the public domain, other than through breach of this article;

(iv)
provided that any Confidential Information shall only be disclosed after notification to the other Shareholder.

8.3.
The Receiving Party may disclose Confidential Information to its Affiliates and its employees and advisers provided that it makes each such recipient aware of the obligations of confidentiality assumed by it under this Agreement and provided that it uses all reasonable endeavours to ensure that such recipient complies with those obligations as if it was a party to this Agreement.

8.4.
This article shall continue to bind the Parties notwithstanding termination or expiry of this Agreement.

Article 9 – Disputes

9.1.
In the event of any dispute between the Parties arising out of or relating to this Agreement, representatives of the Parties shall, within __________ Business Days of the service of a written notice from any Party to the other Party or Parties (the “Dispute Notice”), hold a meeting (the “Dispute Meeting”) in an effort to resolve the dispute. In the absence of agreement to the contrary, the Dispute Meeting shall be held at the registered office, for the time being, of the Company.

9.2.
Each Party shall use all reasonable endeavours to send a representative who has the authority to settle the dispute to attend the Dispute Meeting.

9.3.
Any dispute which is not resolved within __________ Business Days after the service of the Dispute Notice, whether or not a Dispute Meeting has been held, shall, at the request of either Party, be referred to mediation and arbitration under the rules of CEPANI (the “Rules”) before mediators and/or arbitrators who shall be appointed in accordance with the Rules. The place of the proceedings shall be ____________ and the language of the proceedings shall be __________.

9.4.
Notwithstanding the foregoing, the Shareholders agree that either of them may seek interim measures including injunctive relief in relation to the provisions of this Agreement or the Shareholders’ performance of it from any court of competent jurisdiction.

Article 10 – Miscellaneous Provisions

10.1.
Any notice or other communication to be given under this Agreement shall be in writing and may be delivered in person or sent by registered mail or by fax to the relevant Party, as follows:


Any notice or document shall be deemed to be given:

(i)
if delivered in person, at the time of delivery; or

(ii)
if sent by post, at 10.00 a.m. on the second Business Day after it was put into the post, if sent within the same jurisdiction, or at 10.00 a.m.on the fifth Business Day after it was put into the post, if sent by airmail; or

(iii)
if sent by fax, at 10.00 a.m. (local time at the place of destination) on the next Business Day following the date of despatch.


In proving service of a notice or document, it shall be sufficient to prove that delivery was made or that the envelope containing the notice or communication was properly addressed and posted, or that the fax was properly addressed and sent.


The Parties agree that the provisions of this clause shall not apply to the service of any writ, summons, order, judgement or other document relating to or in connection with any legal proceedings.

10.2.
The provisions contained in each article of this Agreement shall be enforceable independently of each of the others and its validity shall not be affected if any of the others is invalid. If any of those provisions is void but would be valid if some part of the provision were deleted, the provision in question shall apply with such modification as may be necessary to make it valid.

10.3.
Save where this Agreement provides otherwise, none of the rights or obligations under this Agreement may be assigned or transferred without the prior written consent of all of the Parties.

10.4.
This Agreement and the documents referred to in it, contain the whole agreement between the Parties relating to the transactions contemplated by this Agreement and supersede all previous agreements between the Parties relating to these transactions.

10.5.
Each of the Parties acknowledges that, in agreeing to enter into this Agreement, it has not relied on any representation, warranty, collateral contract or other assurance (except those set out in this Agreement and the documents referred to in it) made by or on behalf of any other Party before the signature of this Agreement.


Each of the Parties waives all rights and remedies which, but for the preceding clause, might otherwise be available to it in respect of any such representation, warranty, collateral contract or other assurance, provided that nothing in this clause shall limit or exclude any liability for fraud.

Article 11 – Applicable Law

All issues, questions and disputes concerning the validity, interpretation, enforcement, performance and termination of this Agreement shall be governed by and construed in accordance with Belgian law, and no effect shall be given to any other choice of law or conflict of laws rules or provisions (Belgian, foreign or international) that could cause the laws of any jurisdiction other than Belgium to be applicable.

Executed in ________[place], on __________ [date], in three original copies, each Party declaring to have received one original copy.

FOR AND ON BEHALF OF PARTY 1

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

FOR AND ON BEHALF OF PARTY 2

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

FOR AND ON BEHALF OF PARTY 3

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]
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Annex II. FORM OF DEED OF ADHERENCE

THIS AGREEMENT IS MADE AND ENTERED INTO

between
__________, a limited liability company organized and existing under the laws of Belgium, having its registered office at __________, Belgium and registered with RPR/RPM in ___________ [judicial district] under number ___________ (the “New Shareholder”)

and

__________, a limited liability company organized and existing under the laws of Belgium, having its registered office at __________, Belgium and registered with RPR/RPM in ___________ [judicial district] under number ___________ (the “Original Shareholder”)

and

__________, a limited liability company organized and existing under the laws of Belgium, having its registered office at __________, Belgium and registered with RPR/RPM in ___________ [judicial district] under number ___________ (the “Continuing Shareholder”).
WHEREAS the Original Shareholder and the Continuing Shareholder are parties to a Shareholders’ Agreement dated ___________ (the “Agreement”);

WHEREAS the New Shareholder proposes to purchase _________ [number] ordinary shares in the capital of _____________(the “Company”) from the Original Shareholder;

WHEREAS this Agreement is made by the New Shareholder in compliance with the article 3 headed “Transfer Restrictions” of the Agreement;

NOW, THEREFORE, the Parties have agreed as follows:

1.
The New Shareholder confirms that it has been supplied with a copy of the Agreement.

2.
The New Shareholder hereby confirms that it shall purchase __________ [number] ordinary shares in the capital of the Company at a price of __________ euro [amount in words] (€ __________) [amount in numbers] per share and agrees to hold the shares subject to the articles of association of the Company.

3.
The New Shareholder undertakes to the Continuing Shareholder(s) to be bound by the Agreement in all respects as if the New Shareholder was a party to the Agreement and named in it as a Shareholder and to observe and perform all of the provisions and obligations of the Agreement applicable to or binding on a Shareholder under the Agreement, insofar as they fall to be observed or performed on or after the date of this deed.

4.
The Continuing Shareholder(s) undertake(s) to the New Shareholder to observe and perform all the provisions and obligations of the Agreement applicable to or binding on a Shareholder under the Agreement and acknowledge(s) that the New Shareholder shall be entitled to the rights and benefits of the Agreement as if the New Shareholder were named in the Agreement in place of the Original Shareholder with effect from the date of this deed.

5.
This Agreement is made for the benefit of (i) the parties to the Agreement and (ii) every other person who, after the date of the Agreement (and whether before or after the execution of this deed), assumes any rights or obligations under the Agreement or adheres to it.

6.
The address and facsimile number of the New Shareholder for the purposes of article 10 of the Agreement is as follows: ____________

7.
This Agreement may be executed in any number of counterparts, all of which taken together shall constitute one and the same deed and any party may enter into this deed by executing a counterpart.

8.
This deed is governed by and shall be construed in accordance with Belgian law.

Executed in _________ [place], on ___________ [date], in three original copies, each Party acknowledging having received an original.

FOR AND ON BEHALF OF THE NEW SHAREHOLDER

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

FOR AND ON BEHALF OF THE ORIGINAL SHAREHOLDER

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

FOR AND ON BEHALF OF THE CONTINUING SHAREHOLDER

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

Annex III. Subsidiaries

	Name:
	


	Legal Form:
	


	RPR/RPM number and place:
	


	Registered office address:
	


	Date of incorporation (and original name of incorporation, if different):
	


	Directors:
	


	Chairman of the Board:
	


	Managing Directors:
	


	VAT number:
	


	Accounting reference period:
	


	Auditors:
	



�If the Parties intend to incorporate the Company or modify its articles of association simultaneously with the conclusion of the Shareholders Agreement. This is often the case in the event that one of the parties is a new shareholder, or in the event that the articles of association have to be adapted to the agreement (e.g. in respect of the transfer restriction clauses or the creation of classes of shares).


�In order to maximise the effect of transfer restrictions, clauses in the articles of association are to be preferred over contractual clauses, in view of the fact that they have a higher degree of enforceability. It is, however, also possible to have a Shareholders Agreement in the form of a notarial deed, which increases its legal standing.


�It is possible, in the articles of association, to limit these rights to certain classes of shares only or to extend it to all of the shares. It is also possible to provide for these rights in the Shareholders Agreement alone and not in the articles of association.


�It is debated in legal doctrine whether this clause is valid. It is, however, clear that the agreement will merely bind the parties and that a third party can only be sanctioned in the event of third-party complicity to a breach of contract.


�In order to be in conformity with article 510 of the Company Code, this clause should always have a limited duration and be in the interest of the Company. A period of 3 years is generally accepted.


�It is not unusual to include a threshold of 20% or more to trigger the tag-along right. 


�It is not unusual to exclude the exercise of the drag-along right for a certain number of years initially in order to allow a shareholder to realise capital gains on his investments. It is also customary to restrict the exercise of the right to majority shareholders or to controlling shareholders and to impose the obligation on minority shareholders only. The model will need to be adapted to cover this situation.


�It is also customary to make the drag-along rights exercisable when a third party intends to acquire not all but a controlling shareholding or a majority of the Shares.


�The minimum price provision protects the shareholder against whom the drag-along right is exercised from collusion between the selling shareholder and the transferee.


�Generally speaking the agreement will only provide for matters that are not regulated either by the Company Code or by the articles of association.


�In general the articles of incorporation will only include a provision repeating the legal requirement of a minimum number of directors. It is advisable for the shareholders to agree on a fixed number or a maximum number.


�Belgian company law does not prescribe a certain number of meetings for a board of directors. It is customary to determine this in a shareholders agreement. Good corporate governance requires a meeting to take place between 4 and 7 times annually (depending on the size of the company, the nature of the activities and the composition of the board).


�The agreement must be of limited duration. Arguably a period of 30 years is the maximum duration, but it is customary for an agreement of this type not to extend beyond 15 years.
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