[Shareholder Agreement—Pro-Venture Capital—Tag/Drag/Board—form of shareholder agreement between and among venture capitalist shareholders and the founders and other shareholders. The form contains provisions to require sales of shares, elect directors, give veto rights and information rights to certain classes of shareholders, and other favorable terms.]

XYZ CORPORATION

FIFTH AMENDED AND RESTATED

STOCKHOLDERS AGREEMENT

_____ __, 20__

FIFTH AMENDED AND RESTATED

STOCKHOLDERS AGREEMENT

THIS FIFTH AMENDED AND RESTATED STOCKHOLDERS AGREEMENT (“ Agreement”), is entered into as of _____ ___, 20__, by and among XYZ CORPORATION, a Delaware corporation (the “Company”), Smith-XYZ, LLC, a Delaware limited liability company (“ Smith”), ABC Development Fund, L.P., a Delaware limited partnership (“ABC”), DEF Capital, L.P., a Delaware limited partnership, and DEF Fund, L.P., a Delaware limited partnership (collectively with DEF Capital, L.P., “DEF”), MNO Investors, LLC, a Delaware limited liability company (“MNO I”), MNO Investors II, LLC, a Delaware limited liability company (“MNO II”), MNO Investors III, LLC, a Delaware limited liability company (“MNO III”), MNO Investors IV, LLC, a Delaware limited liability company (“MNO IV”), and MNO Investors V, LLC, (“MNO V” and collectively with MNO IV, MNO III, MNO II and MNO I, “MNO”), ABC Development Corporation, a Delaware not-for-profit corporation (“ABC”), RST, L.P., a Delaware limited partnership (“RST”), Davis Partners, LLC (“Davis”), GHI Partners, LLC, a Delaware limited liability company (“GHI”), Miller Ltd., a Japanese corporation, and Miller. (USA), a [Delaware] corporation (collectively, “Miller”), and the persons and entities listed on Schedule A attached hereto (collectively with the Investors (as hereinafter defined), the “Stockholders” and individually each is referred to as a “Stockholder”).
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RECITALS

A. In order to provide for the continuity of management of the Company and the orderly perpetuation and disposition of the ownership of shares of Equity Securities (defined below), the Company and certain stockholders have previously entered into that certain Stockholders Agreement by and among the Company and certain Stockholders, dated as of _____ __, ____, as amended by that certain Amended and Restated Stockholders Agreement, as amended, by and among the Company and certain Stockholders, dated as of _____ __, ____, as further amended by that certain Second Amended and Restated Stockholders Agreement, as amended, by and among the Company and certain Stockholders, dated as of _____ __, ____, as further amended by that certain Third Amended and Restated Stockholders Agreement, as amended, by and among the Company and certain Stockholders, dated as of _____ __, ____, as further amended by that certain Fourth Amended and Restated Stockholders Agreement, by and among the Company and certain Stockholders, dated as of _____ __, ____, (collectively the “Prior Agreement”).

B. Pursuant to the Series BB Preferred Stock Investment Agreement dated the date hereof (the “Series BB Investment Agreement”) by and among the Company and the parties listed on Schedule I attached thereto (the “Series BB Investors”), the Series BB Investors have agreed to purchase shares of the Series BB Convertible Preferred Stock, par value $0.001 per share, of the Company (the “Series BB Stock”). The Series BB Investors’ agreement to purchase the Series BB Stock is on the condition that the Company and the other parties to the Prior Agreement agree to amend certain terms of the Prior Agreement, and to restate it as so amended, as set forth in this Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants contained herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

1.Definitions

In addition to terms defined elsewhere in this Agreement, the following terms shall have the meanings specified:

1.1“Additional Party Signature Page” means a signature page substantially in the form attached hereto as Exhibit A.

1.2“Affiliate” as applied to any Person, means (A) any other Person directly or indirectly controlling, controlled by or under common control with that Person, (B) any lineal descendant of or any spouse of any such Person, (C) any trust or trusts for the benefit of any Person referred to in subsection (B) of this sentence, (D) the executors, administrators, conservators or personal representatives of any Person in subsections (B) or (C) of this sentence or (E) in the case of a limited partnership, the limited partners and general partners of the limited partnership, and the limited partners, general partners and partners or members of the general partner to the extent the general
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partner is a partnership or limited liability company. The term “control” (including, with correlative meanings, the terms “controlling,” “controlled by” and “under common control with”), as applied to any Person, means the possession, directly or indirectly, of power to direct the management and policies of that Person, whether through voting power, by contract or otherwise.

1.3“Agreement” means this Fifth Amended and Restated Stockholders Agreement, by and among the Company and the other Stockholders, dated the date first set forth above.

1.4“Board” means the Board of Directors of the Company.

1.5“Board Investors” means Davis, Smith, and RST.

1.6“Board Investors’ Directors” shall have the meaning set forth in Section 2.1 hereof.

1.7“Commission” means the Securities and Exchange Commission.

1.8“Common Stock” means the Common Stock, par value $0.001 per share, of the Company.

1.9“Company Election Notice” shall have the meaning set forth in Section 3.2.

1.10“Equity Securities” shall have the meaning set forth in Section 3.1 hereof.

1.11“Event of Default” shall have the meaning set forth in Section 8.4 hereof.

1.12“Family Group” means (a) the spouse and descendants (whether natural or adopted) of a Person (collectively, “Relatives”), (b) any custodian of a custodianship for and on behalf of such Person or one or more Relatives of such Person, (c) any trustee of a trust solely for the benefit of one or more of the foregoing, or (d) any corporation, partnership or limited liability company in which such Person, and/or the Relatives of such Person are the direct and beneficial owners of substantially all of the equity interests (provided such Person and Relatives of such Person agree in writing to remain the direct and beneficial owners of all such equity interests).

1.13“GAAP” means United States generally accepted accounting principles, consistently applied.

1.14“Independent Directors” shall have the meaning set forth in Section 2.1.

1.15“Investment Agreements” means collectively, the Series AA Investment Agreement and the Series BB Investment Agreement.

1.16“Investor” means each of Jones, ABC, Davis, DEF, RST, MNO, Smith, GHI, Miller and any party who executes an Additional Party Signature Page hereafter who either (a) is a transferee of securities from an Investor, or (b) is designated as an Investor with the written consent of Investors holding not less than 2/3 of the outstanding shares of Common Stock (on a fully diluted basis) owned by all Investors. “Investors” means collectively Jones, ABC, Davis, DEF, RST,
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MNO, Smith, GHI, Miller and any other party who becomes an Investor in accordance with the foregoing.

1.17“Investor Notice” shall have the meaning set forth in Section 3.2 hereof.

1.18“Minimum Number of Shares” shall mean, with respect to any Investor, a number of shares of Common Stock (on a fully diluted basis) which is not less than 2/3 of the number of shares of Common Stock (on a fully diluted basis) owned by such Investor immediately following the Closing pursuant to and as defined in the Series BB Investment Agreement.

1.19“New Stockholder” shall have the meaning set forth in Section 7 hereof.

1.20“Observer Investor” shall have the meaning set forth in Section 2.3.

1.21“Person” means any natural person, corporation, firm, joint venture, limited liability company, partnership, trust, unincorporated organization, government or any department or agency of government or any other legal entity.

1.22“Preferred Designees” shall have the meaning set forth in Section 2.1.

1.23“Preferred Stock” means the Series AA Stock and the Series BB Stock.

1.24“Proposed Transaction” shall have the meaning set forth in Section 3.4.

1.25“Qualified Public Company Status” means the attainment of the following: (A) the Common Stock is registered on one or more national securities exchanges or listed on the Nasdaq National Market and (B) the closing of a firmly underwritten public offering pursuant to an effective registration statement on Form S-1 (or any successor form) under the Securities Act covering the offer and sale of Common Stock for the account of the Company in which the gross cash proceeds to the Company (before underwriting discounts, commissions and fees) are at least $30,000,000.

1.26“Registration Rights Agreement” means the Fifth Amended and Restated Registration Rights Agreement, by and among the Company and the other parties thereto, dated the date hereof, as it may be amended from time to time.

1.27“Restated Certificate” means the Sixth Amended and Restated Certificate of Incorporation of the Company, as it may be amended and/or restated from time to time.

1.28“Sale” means the consolidation or merger of the Company into or with any corporation or corporations (other than a merger with another corporation in which the Company is the surviving corporation and which does not result in any reclassification or change--other than a change in par value, or from par value to no par value, or from no par value to par value, or as a result of a subdivision or combination--of outstanding shares of the Company’s Stock of any class or series, whether now or hereafter authorized), the acquisition, in one or more transactions, of a majority of the outstanding Common Stock (on a fully diluted basis) by any person or “group” (as such term is defined for the purposes of Section 13 of the Securities Exchange Act of 1934, as amended), or the
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sale or transfer by the Company of all or substantially all of its assets.

1.29“Securities Act” means the Securities Act of 1933, and the rules and regulations of the Commission thereunder, all as amended.

1.30“Series AA Stock” means the Series AA Convertible Preferred Stock, par value $0.001 per share, of the Company.

1.31“Series AA Investment Agreement” means the Investment Agreement, by and among the Company and the other parties thereto, dated _____ __, ____, as it may be amended from time to time, for the purchase and sale of Series AA Stock.

1.32“Series BB Stock” means the Series BB Convertible Preferred Stock, par value $0.001 per share, of the Company.

1.33“Stockholder’s Notice” has the meaning set forth in Section 3.2 hereof.

1.34“Transfer” means, with respect to Equity Securities, any voluntary or involuntary (including by operation of law) sale, assignment, pledge, hypothecation, encumbrance, gift or other disposition or transfer of the Equity Securities or interest therein, with or without consideration to any Person.

2.Board of Directors and Voting of Shares.

2.1Until the provisions of this Section 2 cease to be effective, each of the Stockholders agrees to vote all shares of Common Stock, Preferred Stock and any other voting security of the Company he or it may now own or hereafter acquire at any regular, special or adjourned meeting of the Stockholders of the Company at which the matters specified herein shall be presented to the holders of Common Stock, Preferred Stock and/or other voting securities, for a vote, as follows:


(a)the initial authorized number of directors on the Board shall be established at nine (9) directors;

(b)the following individuals shall be elected to the Board (provided, that in the event that a designation is not made in accordance with this Section 2(b), such seat shall remain vacant until a designation is made in accordance herewith):


(i)the Chief Executive Officer of the Company, as that office is filled from time to time, which director, to the extent that any shares of Preferred Stock are then outstanding, shall be a Common Director (as defined pursuant to the Restated Certificate);

(ii)one representative nominated by Smith, so long as Smith, collectively with its Affiliates, continues to own its Minimum Number of Shares, who shall initially be [Name], and which director, to the extent that any shares of Preferred Stock are then outstanding, shall be a Preferred Director (as defined pursuant to the Restated Certificate); provided that if Smith does not own its Minimum Number of Shares, such director shall be designated pursuant to
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