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	SCHEDULE OF DETAILS

	
	
	
	

	
	ITEM
	
	DETAIL

	
	
	
	

	1.
	Company Details
	
	Name: The Company (Pty) Limited

	
	[a company still to be incorporated]
	
	Registration Number:

	
	
	
	

	2.
	Authorised Share Capital
	
	Number: 1,000

	
	
	
	In words: One thousand

	
	
	
	

	3.
	Issued Share Capital
	
	Number: 1,000

	
	
	
	In words: One thousand

	
	
	
	

	4.
	Details of Shareholder 1
	
	Name:

	
	
	
	Registration Number:

	
	
	
	Email:

	
	
	
	Address:

	
	
	
	Tel:

	
	
	
	

	5.
	Details of Shareholder 2
	
	Name:

	
	
	
	Registration Number:

	
	
	
	Email:

	
	
	
	Address:

	
	
	
	Tel:

	
	
	
	

	6.
	Proportion in which Shares are held
	
	Shareholder  1:  …….Shares,  constituting  ……..%  of  the

	
	
	
	Issued Share Capital

	
	
	
	Shareholder 2: ………… Shares, constituting ……….% of the

	
	
	
	Issued Share Capital

	
	
	
	

	7.
	Effective Date
	
	On Signature Date

	
	
	
	

	8.
	Initial Directors
	
	One Director : Name:

	
	
	
	

	9.
	Registered Office
	
	

	
	
	
	

	10.
	Principal Place of Business
	
	

	
	
	

	11.
	Business  /  object  for  which  the  Company  is
	

	
	being formed
	
	

	
	
	
	

	12.
	Financial Year End
	
	

	
	
	
	

	13.
	Contributions of Shareholder 1
	
	

	
	
	
	

	14.
	Contributions of Shareholder 2
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1. DEFINITIONS
	1.1.
	“Accountants”
	means the accountants of the Company from time to time

	1.2.
	“Agreement”
	means this shareholders agreement, together with all annexures and

	
	
	schedules hereto

	1.3.
	“Authorised Share Capital”
	means the total number of Shares which the Company is authorised to

	
	
	issue
	

	1.4.
	“Board”
	means the organ of the Company comprising of the duly appointed

	
	
	Directors and convened Board of Directors from time to time

	1.5.
	“Business”
	means the business of the Company, as set out in the Schedule of

	
	
	Details
	

	1.6.
	“Business Day”
	means any day, other than a Saturday or Sunday, or any Public

	
	
	Holiday recognised in the RSA

	1.7.
	“Company”
	means the company as referred to in the Schedule of Details

	1.8.
	“Companies Act”
	means the Companies Act, Number 71 of 2008 (as amended from time

	
	
	to time)
	

	1.9.
	“Confidential Information”
	means any information or other data of whatsoever nature or kind

	
	
	which the disclosing Party may disclose or provide to the receiving

	
	
	Party whether or not pursuant to this Agreement, pertaining in any way

	
	
	to its business interests, directly or indirectly, whether written, graphic

	
	
	or oral, including but not limited to, Intellectual Property, the business

	
	
	methods  and  concepts,  financial  and  technical  information,  price

	
	
	sensitive information, operating techniques, know-how, methods and

	
	
	procedures, costs and source of materials, pricing and purchasing

	
	
	policies,  computer  data,  programmes  and  information,  price  lists,

	
	
	customer lists (whether actual or potential), products, drawings and

	
	
	plans
	

	1.10.
	“Contributions”
	means the contributions of the Parties in consideration for the Shares,

	
	
	and as set out in the Schedule of Details

	1.11.
	“Director”
	means a Director of the Company from time to time

	1.12.
	“Forced Sale Event”
	means a forced sale event as referred to in clause Error! Reference

	
	
	source not found. below

	1.13.
	“Immediate Relation”
	means a person who is:

	
	
	(1)
	That Shareholder's spouse

	
	
	(2)
	A child (including an adopted child) of that Shareholder

	1.14.
	“Intellectual Property”
	means copyrights, patents, trade marks, designs or models, trade

	
	
	patterns, trade names and any other type of intellectual property and
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	any rights to them (including applications for and rights to obtain or use

	
	
	same)

	1.15.
	“Issued Share Capital”
	means the total Shares issued by the Company to the Shareholders

	1.16.
	“Loan Account”
	means in relation to a Shareholder, all claims which such Shareholder

	
	
	may have against the Company in relation to amounts lent by the

	
	
	Shareholder to the Company as shareholders’ loans

	1.17.
	“Minority Protections”
	means  the  minority  protections,  as  referred  to  in  clause  8  and

	
	
	Schedule 1 hereto

	1.18.
	“MOI”
	means the Memorandum of Incorporation of the Company from time to

	
	
	time

	1.19.
	“Ordinary Resolution”
	means a resolution adopted with the support of more than 50% of the

	
	
	voting rights exercised on the resolution

	1.20.
	“Parties”
	means  the  Company,  Shareholder  1  and  Shareholder  2,  either

	
	
	collectively or individually, as the context may require

	1.21.
	“Schedule of Details”
	means the Schedule of Details on page 3 hereto

	1.22.
	“Shares”
	means  one of  the units  into  which the  proprietary interest  in the

	
	
	Company is divided

	1.23.
	“Shareholders”
	means Shareholder 1 and Shareholder 2, and their successors in title

	
	
	and "Shareholder" means any one of them (as the context indicates)

	1.24.
	“Signature Date”
	means the date the last Party signs this Agreement

	1.25.
	“Special Resolution”
	means a resolution adopted with the support of at least 75% of the

	
	
	voting rights exercised on the resolution

	1.26.
	“Surviving Clauses”
	means 1, 

 HYPERLINK \l "page5" 2  and  Error! Reference source not found. to  14 (all

	
	
	inclusive)


2. INTERPRETATION In this Agreement:

2.1Headings are included for the purpose of convenience only and will not be used in its interpretation;

2.2Unless the context indicates otherwise, a reference to the singular includes the plural and vice versa, a reference to a natural person includes a corporate entity and vice versa and a reference to any gender includes the other genders;

2.3When any number of days is prescribed, such number will be reckoned inclusively of the first and exclusively of the last day unless the last day falls on a day which is not a Business Day, in which case the last day will be the immediately preceding day which is a Business Day;
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2.4
If a definition is substantive, conferring rights and/or imposing obligations on either Party, effect will be given to it as if it were a substantive term in the body of this Agreement;

2.5
Any reference to any statute, regulation or other legislation will be a reference to that statute, regulation or other legislation as at the Signature Date, and as amended or substituted from time to time;

2.6
The use of the word “including” followed by specific example/s will not be construed as limiting the meaning of the general wording preceding it and the ejusdem generis rule will not be applied in the interpretation of such general wording or such specific examples;

2.7
Each of the terms of this Agreement has been negotiated by the Parties and drafted for the benefit of the Parties, and accordingly the rule of construction that the contract will be interpreted against or to the disadvantage of the Party responsible for the drafting or preparation of the contract (i.e. the contra proforem rule), will not apply.

3. RECORDAL
3.1The Parties have incorporated the Company for the purpose of conducting the Business.

3.2This Agreement shall commence with effect from the Signature Date and shall regulate all aspects of the Shareholders’ rights and obligations, as between themselves as shareholders and as between them and the Company.

3.3This Agreement shall supersede all previous agreements, whether written or oral, entered between the Company and any of its shareholders prior to this Agreement.

4. INCONSISTENCY BETWEEN THE MOI AND THIS AGREEMENT
4.1As required by the Companies Act, to the extent that there is a conflict or inconsistency between the provisions of this Agreement and the MOI, the provisions of the MOI shall prevail.

4.2To the extent that the provisions of the MOI may be inconsistent or conflict with the provisions of this Agreement (1) any Party may require the MOI to be amended accordingly; and (2) the Shareholders undertake to vote in favour of all resolutions of the Company necessary to amend the MOI in terms of (1).

4.3If any provision of this Agreement is unlawful in terms of the Companies Act, then such provision shall be deemed deleted from this Agreement and the Parties shall negotiate in good faith to insert a replacement provision consistent with the Companies Act.

5. SHAREHOLDING
The Shares will be held by the Shareholders in the proportions as set out in the Schedule of Details.
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6. SHAREHOLDERS' MEETINGS
All meetings of Shareholders shall be known and described in the notices convening such meetings as "Shareholders’ meetings".

6.1
Convening of Shareholders’ meetings

6.1.1
Any Shareholder may convene a meeting of the Shareholders.

6.1.2
The notice for convening Shareholders’ meeting shall be given in writing and must be given not less than 5 (five) Business Days prior to the date of such meeting, to the other Shareholder; unless all the Shareholders entitled to exercise voting rights are present at the meeting and vote to waive the notice of the meeting.

6.2
Agenda for the Shareholders’ Meeting

The Shareholder convening the meeting will prepare and circulate an agenda stating the matters to be dealt with by the Shareholders during the Shareholder Meeting. Any Shareholder may at any time require that any matter be included on the agenda for such meetings.

6.3
Time and venue

Shareholders’ Meetings will be held at a reasonable time. In the ordinary course, meetings will be held at the registered office of the Company, but may be held by means of telephone, electronic communication or other facility as permits all persons participating in the meeting to communicate with each other simultaneously and instantaneously.

6.4
Quorum for Shareholders' meetings

6.4.1
The quorum for a Shareholders’ Meeting, shall be both Shareholders, either in person or by proxy.

6.4.2
If a quorum is not present within 30 minutes after the specified time, the meeting shall stand adjourned to the same day in the next week, at the same time and place or, if that day is not a Business Day, to the next Business Day.

6.4.3
The Shareholder present at the meeting shall give written notice of the adjournment to all the Shareholder. If, at such adjourned meeting, a quorum is not present within 30 minutes from the time appointed for the meeting, the persons present at such adjourned meeting shall constitute a quorum for purposes of conducting the business for which the meeting was originally convened.
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6.5
Resolutions and vote

6.5.1
Subject to clause 8 (Minority Protections), all resolutions of Shareholders of the Company shall be approved by Ordinary Resolution save where a Special Resolution is required.

6.5.2
All votes at meetings of Shareholders will be taken by way of a show of hands, unless a poll is (before or on the declaration of the result of the show of hands) demanded in accordance with the provisions of clause 6.5.3 below. Shareholders present or represented will be entitled to only one show of hands.

6.5.3
Voting shall be conducted by means of a polled vote in respect of any matter to be voted on at a meeting of Shareholders if a demand is made for such a vote.

6.6
Minutes

Minutes of Shareholders' Meetings will be prepared by a person, to whom such obligation has been delegated by the Shareholders and such minutes will be circulated to all members of the Company within 30 (thirty) days after the conclusion of each meeting and will be tabled for approval at the next following Shareholders' Meeting.

7. BOARD OF DIRECTORS
7.1The Shareholders agree that as at the Signature Date, the Board shall consist of 1 (one) Director, as set out in the Schedule of Details.

7.2Each Shareholder shall be entitled, but not obliged, to nominate and elect 1 (one) Director to the Board.

8. MINORITY PROTECTIONS
All resolutions of the Company dealing with the matters referred to in Schedule 1 hereto (Minority Protections) shall only be validly adopted by the unanimous decision of the Shareholders.

9. MANAGEMENT OF THE COMPANY
9.1The Board shall be responsible for the day to day management of the Company.

9.2The Board shall use all reasonable and proper means to maintain, improve and extend the business of the Company in accordance with the business plans agreed to by the Board from time to time.

9.3
The Board shall -

9.3.1
Be responsible for the approval of the annual budget and business plan;

9.3.2
Ensure that comprehensive written and electronic financial books of account are kept by the Company. These shall include, inter alia, monthly management accounts, or if agreed, annual financial statements;
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9.3.3
From time to time cause to be prepared and distributed to the Shareholders a monthly management account, as referred to referred to in 9.3.2, that fairly represent the Business and operations of the Company.

9.4
The Shareholders shall have unlimited access to the Company’s books at all times.

9.5
Shareholder 1 shall have signing powers on the bank account/s and have authorisation to make electronic banking payments and conduct internet and other forms of electronic banking.

10. FUNDING OF COMPANY
10.1Working Capital - Initial Funding

The initial funding towards the working capital of the Company shall be contributed by Shareholder 2, in the amount of R……………………….

10.2
Additional Funding

10.2.1
The capital needs of the Company (including both share capital and loan capital), from time to time, shall be decided by the Shareholders by means of a unanimous decision.

10.2.2
Any decision of the Shareholders to finance the capital requirements of the Company by means of loans from the Shareholders to the Company in proportion to their respective shareholding in the Company, shall be subject to a unanimous decision of Shareholders to that effect.

10.2.3
Any decision of the Shareholders to finance the capital requirements of the Company by means of loans procured from financial institutions or other third parties which are to be secured by suretyships or guarantees to be given by all the Shareholders for the benefit of such financial institution or other third party, shall be subject to a unanimous decision of the Shareholders approving and requiring such suretyships.

10.2.4
Unless otherwise agreed by the Shareholders in writing, the loans to be granted by the

Shareholders to the Company as contemplated in this clause 10 shall be:

10.2.4.1
Unsecured;

10.2.4.2
Interest free;

10.2.4.3
Subject to clause 10.2.4.4, repayable on such terms as the Shareholders by unanimous decision have agreed to;

10.2.4.4
Repaid only when the Company has funds available for that purpose, having regard to the Company’s Dividend Policy, its other liabilities and commitments, or when the Company is placed in liquidation or under business rescue, whether provisionally or finally, or when execution is levied against the Company’s assets;
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10.2.4.5
Subordinated in all respects to all the creditors of the Company in respect of amounts outstanding to them payable by the Company.

11. PROFITS – DIVIDENDS
11.1The Shareholders shall from time to time and by a unanimous decision, agree and determine the dividend policy of the Company.

11.2
Dividends shall:

11.2.1
Only be payable out of distributable profits of the Company in each of its financial years, provided that the requirements of section 46 of the Companies Act are satisfied, including but not limited to the Board being satisfied that after considering all reasonably foreseeable financial circumstances of the Company at that time:

11.2.1.1
the assets of the company, as fairly valued, equal or exceed the liabilities of the company, as fairly valued; and

11.2.1.2
it appears that the company will be able to pay its debts as they become due in the ordinary course of business for the period of twelve months following after the payment of the dividend as required by s 46 of the Companies Act.

11.2.2
Subject to any provision to the contrary, at all times be made in proportion to the shareholding of the Shareholder in the Company, unless the Shareholders agree otherwise.

11.3
The Shareholders shall from time to time, by unanimous decision, determine any special remuneration, if any, to which Directors of the Company or Shareholders acting in any contractual relationship in relation to the Company, are entitled for any specific services rendered to or in the interest of the Company, as well as any remuneration payable to any Shareholder in his capacity as an employee of the Company.

11.4
The Shareholders shall from time to time by [unanimous/majority] decision determine the dividend policy of the Company and the remuneration payable to directors in their capacity as such.

12. PRE-EMPTIONS AND TRANSFERS OF SHARES
12.1Subject to clause 12.2, unless otherwise agreed in writing by both Shareholders, a Shareholder may only sell, transfer or otherwise dispose of or pledge the Shares held by him/her in the Company in terms of this clause 12 and only if, in one and the same transaction, the Shareholder likewise sells, transfers, disposes of or cedes a pro rata share of his/her Loan Account.

12.2
Notwithstanding clause 12.1, a Share may be transferred freely from:

12.2.1
A Shareholder or that Shareholder’s executor, if he is deceased, to the trustee of a trust established primarily for the benefit of one or more of any of his Immediate Relations and/or any descendant of his Immediate Relations, and vice versa;
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12.2.2
A Shareholder or that Shareholder’s executor, if he is deceased, to any private company and/or close corporation, in which the Shareholder holds the entire interest or held by his/her Immediate Relations and/or such trustees;

12.2.3
The executor of a deceased Shareholder to that Shareholder’s Immediate Relations.

12.3
When a Shareholder intends to dispose of his Shares (other than in terms of clause 12.2, he/she shall offer the Shares (“Offeror”) in writing to the other Shareholder, stating the price (which shall sound in money in South African currency) and the terms of payment required by him/her, and if he/she intends selling to a particular third party if the offer is not accepted by the other Shareholder, he/she shall disclose the name of such third party.

12.4
If, within 30 (thirty) days after the receipt of the offer (during which period the offer shall be irrevocable), the offer it is not accepted in writing in respect of all the Shares offered by the other Shareholder, the Offeror may, within a further 10 (ten) days, but not afterwards, dispose of the Shares offered (but not fewer) to a third party, at a price not lower and on terms not more favourable to such person than the price and terms at and on which the other Shareholder was entitled to purchase the Shares offered, provided that the offeree Shareholder has consented in writing to the disposal of the Shares (on the basis set out above) to the named third party (which consent each Shareholder undertakes shall not be unreasonably withheld by it).

12.5
Notwithstanding anything to the contrary contained in this Agreement, no Share shall be transferred to a non-shareholder including the heirs or beneficiaries of any Shareholder, unless such third party agrees to be bound by any written agreement in force between the Company and its Shareholders and/or between the Shareholders governing their relationship as shareholders in the Company.

12.6
Any Shareholder who disposes of his shares as contemplated in this clause 12 shall be entitled to stipulate as a condition of such sale that the Offeror shall be released pro rata to the number of shares sold, as a surety or guarantor or indemnitor on behalf of the Company, subject to the purchaser(s) of the Shares in question binding himself as surety or guarantor or indemnitor in his stead.

13. NOTICES
13.1All notices, processes, correspondence or other legal documents shall be delivered at the Party’s address as set out in the Schedule of Details.

13.2Any notice, communication, approval or consent to be given for any purpose under this Agreement shall be in writing and shall be delivered by hand, by email or sent by registered post to the respective addresses and shall be deemed to have been received on the day after it is delivered by hand, on the same day if by email or seven days after it has been posted.

13.3The Parties shall be entitled at any time to change their addresses to any other address by giving written notice to that effect to the other Party.

14. GENERAL
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14.1
None of the Parties or any person on their behalf have made any representations or given any warranties, guarantees or undertakings in regard to any aspect of this Agreement, which are not contained in this Agreement, and which have induced any of them to conclude this Agreement.

14.2
The Parties record that this document constitutes the whole Agreement between them and that there are no prior, ancillary or parallel contracts concluded between them, which in part or in whole regulate or affect this Agreement.

14.3
No variation, alteration, addition or consensual cancellation of this Agreement, nor the waiver of any rights, shall be of any force or effect unless reduced to writing and signed by the Parties.

14.4
No latitude, extension of time, waiver of rights or other indulgence which may be given or allowed by the Parties in respect of the performance of any of their obligations in terms of this Agreement shall operate as a waiver of rights or novation of any provisions of this Agreement or the entire Agreement, or otherwise effect any of the Parties’ rights in terms of this Agreement.

14.5
If any term, condition, provision or performance, or any part of a term, condition, provision or performance of this Agreement ("the provision") is determined to be void, invalid, illegal, unlawful or unenforceable to any extent; then that provision shall be removed from the remaining provisions of this Agreement, or amended to make it valid, legal, lawful and enforceable, in such a manner as to leave the amended Agreement substantially the same in essence, and the Agreement so amended shall remain in force and effect.

14.6
This Agreement and any amendments thereto in the form of addendums may be signed in counterparts, where the signed counterparts together constitute the signed Agreement or addendum.

14.7
Each Party shall pay their own legal and other professional transaction advisory costs in regard to the negotiation, drafting, conclusion and execution of this Agreement.

SIGNATURE OF THE PARTIES


	SHAREHOLDER 1
	
	SHAREHOLDER 2

	
	
	



	DATE: [DATE]
	DATE: [DATE]

	PLACE: [PLACE]
	PLACE: [PLACE]
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SCHEDULE 1: RESTRICTED MATTERS (MINORITY PROTECTIONS)

The following are the Minority Protections referred to in this Shareholders Agreement:
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