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CONFIDENTIAL SEPARATION
 AGREEMENT, WAIVER 
AND RELEASE

[TO BE USED FOR AN INDIVIDUAL WHO IS UNDER 40]
This Confidential Separation Agreement, Waiver and Release (the “Agreement”) is a contract between ________ (“Employee”) and __________. (“________” or the “Company”).  Employee and the Company wish to separate on an amicable basis and to resolve and settle any claims or disputes between them, including __________________.
  Employee’s last working day will be __________ (the “Termination Date”). 

THEREFORE, in consideration of the foregoing and this Agreement’s mutual promises, the sufficiency of which is acknowledged, the Parties agree as follows:
I. TERMINATION FROM EMPLOYMENT AND PAYMENT OF WAGES THROUGH THE TERMINATION DATE.
A. [If Employee is voluntarily resigning:] Voluntary Resignation.  Employee voluntary resigns Employee’s employment effective on the Termination Date and the Company accepts Employee’s resignation.  The Company will pay Employee’s wages earned through the Termination Date and any accrued and unused vacation pay accrued through the Termination Date on _____________ [usually on the next regularly scheduled payroll date.]
B. [If Employee has been terminated involuntarily due to elimination of Employee’s position and not as part of a group termination:] Pay at Termination.  Employee’s position has been eliminated effective on the Termination Date.  The Company will pay Employee’s wages earned through the Termination Date and any accrued and unused vacation pay accrued through the Termination Date on the Termination Date.

C. [If Employee is being terminated for poor performance and it is not being characterized as a voluntary resignation:]  Pay at Termination.  The Company will pay Employee’s wages earned through the Termination Date and any accrued and unused vacation pay accrued through the Termination Date on the Termination Date.

D. Other Compensation at Termination.  If the Employee will be entitled to a bonus or commissions after termination, describe when the bonus or commissions will be considered earned and determinable, and when they will be paid.  Similarly describe any payout of vested stock options or other consideration due employee under a benefit plan.
E. No Other Consideration Due.  Employee is entitled to no other wages, commissions, vacation pay, sick pay, bonuses, benefits or other compensation.
II. CONSIDERATION FROM THE COMPANY.
A. Separation Payments.  The Company will pay Employee severance pay in the amount of ____________, less applicable taxes and withholdings, payable provided both Parties have signed this Agreement, Employee has returned all Company property and information as required by section III.H. below, Employee complies with all confidentiality provisions of this Agreement, and Employee files a Notice of Withdrawal of EEOC claim No. _____ (collectively, “Payment Conditions.”).  Separation payments will be made ________  [describe timing of payments; for instance, in a lump sum, monthly over a certain number of months, etc.  If payments are deferred, there may be a penalty assessed against the employee and IRS reporting requirements imposed on the Company, under IRC 409A].
  All separation payments made pursuant to this section are not considered regular compensation for services performed and are therefore not eligible for deferral under the Company’s 401(k) or deferred compensation plans.
B. Insurance Coverage Eligibility.
1. Employee’s eligibility to participate in the Company’s Medical, Dental, and Vision benefit plans will terminate on the last day of the month in which the Termination Date occurs.  
2. Employee may elect to participate in Medical, Dental, and Vision benefits provided through an outside vendor, in conjunction with continued insurance coverage available to Employee under the provisions of the Consolidated Omnibus Budget Reconciliation Act (“COBRA”) at COBRA rates for up to eighteen (18) months.  Employee will be mailed a COBRA packet at Employee’s last known address.  Employee must elect COBRA coverage in order to have COBRA coverage.  [If the Company will pay COBRA coverage for the separation period, include: The Company will pay to Employee monthly (or in a lump sum) an amount equal to the cost of Employee’s COBRA coverage for the months of _______ (“COBRA Payment”), less applicable taxes and withholdings, provided the Payment Conditions are met and Employee continues such monthly coverage.] Employee shall make monthly premium payments to the provider to ensure continuation of COBRA coverage.  Coverage may end permanently if premiums are not paid in a timely manner.
C. Unemployment.  The Company will not contest Employee’s claim to unemployment compensation.  The Company may state that Employee is receiving or has received $________________ (the equivalent of ________ months of Severance Pay under this Agreement) and that Employee voluntarily resigned.
D. Employee Assistance Program.  The Company will make available to the Employee the Company Employee Assistance Program for ___ months after the Termination Date.  Employee may access this service by contacting the EAP representative at (800) 884-8450.
E. Outplacement Services.  The Company will pay the cost of outplacement services up to a maximum of $ ____, services to be provided by an outplacement firm selected by the Company, if Employee elects such service by __________. 
F. Dependent Care or Medical Flexible Spending Account, Other Insurance Coverage, Participation in 401(k) Plan.  Any Dependent Care or Medical Flexible Spending Account participation will cease on the last day of the month in which the Termination Date occurs.  Any group long-term disability insurance coverage will cease on the last day of the month in which Termination Date occurs.  Any Group Life and Accidental Death and Dismemberment Insurance Coverage will cease on the Termination Date.  Conversion of any employee life insurance or long-term disability insurance coverage to an individual policy or policies (at Employee’s expense) must be accomplished with an application submitted by Employee to the carrier within 31 days of the termination of insurance coverage.  The terms of the Company’s 401(k) Plan and any amounts due Employee under such Plan are unaffected by this Agreement.  [This is the way it often works but please check your plans to make sure the description is correct]
G. References.  In response to requests for references from prospective employers, the Company will provide only the dates of Employee’s employment and positions held.

III. EMPLOYEE’S AGREEMENTS.
A. Release and Withdrawal of All Claims.  The term “Releasee” or “Releasees” shall be construed as broadly as possible and includes: the Company and each of the Company’s former or current agents, stockholders, directors, officers, employees, divisions, subsidiaries, parent companies, successors and affiliates (and former or current agents, stockholders, directors, officers and employees of such divisions, subsidiaries, parent companies, successors and affiliates), and all other persons acting by, through, under or in concert with any of them.  In consideration for the Company’s consideration, Employee fully releases and discharges the Releasees from all claims, actions and causes of action of any kind, known or unknown, which Employee may presently have or claim to have against any Releasee including, but not limited to, all contract claims; all wrongful discharge or employment claims; all tort claims; all claims arising under the United States or Colorado Constitution; the Civil Rights Act, Equal Pay Act, Age Discrimination in Employment Act, Older Workers Benefit Protection Act, Rehabilitation Act, Americans with Disabilities Act, Family and Medical Leave Act, Fair Labor Standards Act, Fair Credit Reporting Act, Worker Adjustment Retraining and Notification Act, Sarbanes-Oxley Act, Immigration Reform and Control Act, Occupational Safety and Health Act, National Labor Relations Act, Colorado Wage Payment Act, and Colorado Anti-Discrimination Act; all claims arising under any other civil rights or employment laws or regulations (whether federal, state or local); any federal or state whistleblower laws or statutes; any claims based on Company policies, including severance policies; and all claims to attorney fees or costs.  This Agreement and Release shall not be construed to waive or release Employee’s rights under the Company’s employee benefit plans applicable to Employee as of the Termination Date..  If the Employee filed a Charge, include: “Employee shall file a letter with the EEOC, Exhibit ___ hereto, withdrawing Employee’s EEOC Charge No. ____ from the jurisdiction of the EEOC.”  Also, add requirement that Charge be withdrawn to the section on “Payment Conditions”]
B. Filing Claims in Future.  Employee has not filed any charge, claim, or complaint of any kind against any Releasee, except for _____.  Employee shall not file any charge, claim or complaint against any Releasee seeking personal recovery or personal injunctive relief (“Personal Claim”).  Employee shall defend and indemnify the Releasees and hold the Releasees harmless from and against any Personal Claim Employee files (including attorneys’ fees and costs).  Nothing in this Agreement shall prohibit the Parties to this Agreement from bringing an action to enforce the terms of this Agreement; or prohibit Employee from filing a timely charge or complaint with the EEOC or participating in any investigation or proceeding conducted by the EEOC (although Employee has waived any right to personal recovery or personal injunctive relief in connection with any such charge or  complaint).

C. Non-Assignment of Claims.  Employee has not assigned or transferred any claim or any part or portion thereof (“Assigned Claim”).  Employee shall defend and indemnify the Releasees and hold the Releasees harmless from and against any Assigned Claim (including attorneys’ fees and costs).
D. Representations.  Employee represents and warrants that Employee was permitted by the Company to take all leave to which Employee was entitled, that Employee has been properly paid for all time worked while employed by the Company and that Employee has received all benefits to which Employee was or is entitled.  Employee represents and warrants that Employee knows of no facts and has no reason to believe that Employee’s rights under either the Fair Labor Standards Act or the Family and Medical Leave Act have been violated.
E. Tax Responsibility.  Employee shall be liable for any and all taxes that may be due on amounts paid or benefits provided by the Company.  Employee shall defend and indemnify the Company and hold the Company harmless from and against any claim (including attorneys’ fees and costs) for any tax liability the Company might incur as a result of any consideration provided to Employee pursuant to this Agreement.
F. Confidentiality of Agreement.  Employee shall keep the fact of, terms and conditions of this Agreement strictly confidential and shall not disclose them to anyone other than Employee’s spouse, legal or tax advisors, or as may be required by law.  Employee shall obtain the agreement of any spouse, or any legal or tax advisor to be bound by this confidentiality provision prior to disclosing the terms or conditions of this Agreement.  If Employee is asked about the terms of this Agreement, Employee may state only that Employee and the Company have separated the employment relationship on an amicable basis.
G. Confidentiality of Company Information.  Employee acknowledges that in the course of Employee’s employment with the Company, Employee has received Confidential Information concerning the Company, Company’s products and development of products, Company’s clients, and Company’s employees.  The term “Confidential Information” means all scientific, technical, financial, marketing, product, employee and business information of the Company, which is of a confidential, trade secret or proprietary character and which has been developed by the Company or by Employee (alone or with others) or to which Employee has had access during employment.  Some examples of Confidential Information include, but are not limited to:  (1) inventions, discoveries, concepts and ideas (whether patentable or not) relating to the markets, products and services or potential markets, products and services of the Company; (2) the terms of any agreements, draft agreements or other legal documents; (3) information concerning employees, including salary information; (4) scientific or technological information related to the Company’s markets, products and services, including but not limited formulas and processes; (5) the Company’s software and computer programs and interface programs and improvements thereto and access codes and passwords, electronic codes or other coding; (6) the Company’s technology, research, trade secrets and know-how; (7) the Company’s sales techniques, product development, projections, sales records, contract terms, business plans, sales tools, and product and service pricing information; (8) the Company’s customer lists or names and addresses and other information concerning customers and potential customers, including information concerning customer requirements, customer contacts and decision-makers and decision-making processes, customer budgeting processes, customer business processes and information processing techniques, customer marketing strategies and business plans; (9) the Company’s marketing strategies, product and market development strategies, strategic business plans and market information; and (10) financial analysis, financial data and reports, financial projections, profits, margins, and all other financial information.  Confidential Information does not include information that is or becomes known to the general public through lawful means.  Employee shall keep all Confidential Information confidential and shall not use it or disclose it to third parties without the prior written consent of the Company.
H. Return of Company Property.  Employee has returned (and has not retained any copies in any form) all Company documents and information (including all Confidential Information and any other information stored on personally owned computer hard drives, floppy disks or other format), and any vehicles, badges, pagers, cell phones, computers, software, equipment or other property belonging to the Company.  Employee shall certify under oath that Employee has returned to the Company all versions of source codes or other Company intellectual property in Employee’s possession, and that Employee has destroyed and not retained any source codes or other Company intellectual property on Employee’s home computer or in any other form.
I. Non-Disparagement.  Employee shall not criticize, denigrate or otherwise disparage the Company or any other Releasee.  
J. Agreement Not to Seek Re-Employment.  Employee shall not seek re-employment with the Company or any Releasee.  Employee agrees that, if Employee seeks re-employment with the Company or any Releasee, Employee’s application may be rejected without liability.
K. Report of Misconduct.  Employee has had the opportunity to notify appropriate personnel within the Company of any violation or potential violation of any laws or regulations or any other misconduct by the Company or any of its management personnel or other representatives in the course of their duties on behalf of the Company.  To the extent Employee is aware of any such misconduct, Employee has reported it to appropriate Company personnel.  If Employee subsequently becomes aware of any such misconduct, Employee will notify appropriate personnel within the Company.  Appropriate personnel to whom such misconduct should be reported include the President and any other Officer of the Company; the Compliance Department or Legal Department; any Director of the Company; or any Human Resources Manager or Representative.
L. Non-Solicitation.  To protect the Company’s trade secret and confidential information, for a period of ____ months following the Termination Date, Employee shall not persuade or entice, or attempt to persuade or entice, any employee of the Company or any person or business having a business or contractual relationship with the Company, to terminate or alter such relationship with the Company. [In some situations, this provision may appropriately be expanded to a non-compete.  Enforceability will vary with state law.  Consider instead beefing up general confidentiality provision]
M. Cooperation with Litigation or Other Legal Matters.  Employee acknowledges that Employee may have factual information or knowledge that may be useful to the Company in connection with current or future legal, regulatory or administrative proceedings.  Employee will fully cooperate with the Company in the defense or prosecution of any such claims.  Employee’s cooperation shall include being reasonably available to meet with counsel to prepare for discovery or trial and to testify truthfully as a witness.  The Company will not compensate Employee for testifying as a fact witness, but may reimburse Employee for reasonable expenses associated with travel, meals, lodging or other out of pocket expenses. 
N. Injunctive and Other Relief.  Employee agrees and acknowledges that any violation of any provision of this section III. shall constitute a material breach of this Agreement likely to cause irreparable harm to the Company.  Therefore, Employee agrees that any such breach or threatened breach by Employee shall give the Company the right to specific performance through injunctive relief requiring Employee to comply with Employee’s obligations under this Agreement in addition to any other relief or damages allowed by law.  In addition, if the Company has reason to seek injunctive or other legal relief to enforce any provision of this section III., it may suspend any Separation Payments or other consideration otherwise payable to Employee at that time, and may seek recovery of any Separation Payments or other consideration paid to Employee at that time.  Any suspension of Separation Payments or other consideration to be paid, or any recovery of paid Separation Payments or other paid consideration, shall not void Employee’s release of claims under this Agreement, which shall remain in full force and effect.
IV. DENIAL OF ANY LIABILITY.
The Company denies any liability to Employee and enters into this Agreement only to avoid the risk and expense of litigation.  The Parties agree that this Agreement may not be used as evidence; does not constitute an adjudication or finding on the merits; and is not, and shall not be construed as, an admission by the Company of a breach of any contract or agreement; a violation of the Company’s policies and procedures; or a violation of any state or federal laws or regulations.  After execution (including signatures by both Employee and the Company), this Agreement may be introduced in evidence to enforce its terms.
V. INPUT FROM BOTH PARTIES.  

The terms of this Agreement have been negotiated with input from both Employee and the Company.  The Agreement shall not be interpreted in favor of either the Employee or the Company.
VI. SURVIVAL OF  _______ AGREEMENT.  

[If Employee has signed an Employment Agreement, Confidentiality Agreement or other Agreement, a part or all of which survives this Agreement, include that here, and attach a copy]  The ______________ Agreement signed by Employee on _______ survives the termination of Employee’s employment with the Company and is incorporated by reference into this Agreement, but is amended as follows _____________.(See Exhibit ___).  To the extent an inconsistency exists between this Agreement and the ___ Agreement, this Agreement controls.
VII. COMPLETE AGREEMENT.
This Agreement, including Exhibit ____, is an integrated document.  It constitutes and contains the entire agreement and understanding between the Parties, and supersedes and replaces all prior negotiations and all agreements concerning the subject matters hereof.
VIII. SEVERABILITY OF INVALID PROVISIONS.
The provisions of this Agreement are severable.  If any provision of this Agreement or its application is held invalid, the invalidity shall not affect other provisions or applications of this Agreement that can be given effect without the invalid provisions or application.
IX. VENUE/CHOICE OF LAW/ATTORNEYS’ FEES/WAIVER OF RIGHT TO TRIAL BY JURY.
Any dispute arising under this Agreement or arising out of Employee’s employment relationship with the Company shall be brought in ________.  This Agreement has been negotiated within the State of _______ and the rights and obligations of the Parties to this Agreement shall be construed and enforced in accordance with, and governed by, the laws of the State of ______ without regard to any jurisdiction’s principles of conflict of laws.  In any action brought to enforce this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees and costs, and the action shall be tried to a court without a jury.
X. NO WAIVER OF BREACH.
No waiver of any breach of any term or provision of this Agreement shall be binding unless in writing and signed by the party waiving the breach.  No waiver of any breach of any term or provision of this Agreement shall be construed to be, nor shall be, a waiver of any other breach of this Agreement.
XI. KNOWING AND VOLUNTARY WAIVER.
Employee has carefully read and fully understands all of the provisions of this Agreement.  Employee knowingly and voluntarily enters into this Agreement.
XII. FURTHER ASSURANCES.
The parties agree to cooperate fully and to execute any and all supplementary documents and to take all additional actions that may be necessary or appropriate to give full force to the terms of this Agreement.  
XIII. HEADINGS NOT BINDING/COUNTERPARTS/ORIGINALS AND COPIES.
The use of headings in this Agreement is only for ease of reference and the headings have no effect and are not to be considered part of or terms of this Agreement.  This Agreement may be executed in counterparts.  A photocopy or facsimile copy of this Agreement shall be as effective as an original.
EMPLOYEE HAS CAREFULLY READ AND FULLY UNDERSTANDS ALL THE PROVISIONS OF THIS AGREEMENT.  EMPLOYEE REPRESENTS THAT EMPLOYEE IS ENTERING INTO THIS AGREEMENT VOLUNTARILY AND THAT THE CONSIDERATION EMPLOYEE RECEIVES IN EXCHANGE FOR EXECUTING THIS AGREEMENT IS GREATER THAN THAT TO WHICH EMPLOYEE WOULD BE ENTITLED IN THE ABSENCE OF THIS AGREEMENT.  EMPLOYEE REPRESENTS THAT EMPLOYEE IS NOT RELYING ON ANY REPRESENTATION OR UNDERSTANDING NOT STATED IN THIS AGREEMENT.

Executed this ____ day of ____, 2008.
	

	

	



	Employee’s name

	

	


Executed this ____ day of _____, 2008.
	

	Name of Company Inc.

	

	

	

	By 



	Name and title
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� In Colorado, separation pay that is described as “severance” not only reduces the amount of unemployment pay an employee may receive, but also delays the start of any unemployment benefit.  Sometimes it makes sense to call the agreement a “severance agreement” for that reason.  You may want call the agreement a “settlement agreement” or use a different form entirely if the employee has raised claims against the company, particularly if there may be insurance coverage.  Insurance companies typically won’t pay for severance or separation pay unless it is clear that a claim is being settled. 


� If a formal charge or complaint has been filed, consider a more traditional settlement agreement, particularly if the claim may be covered by insurance.  


� If you are making payments over time and are concerned about the 409A issue, you can include a provision that says the following: It is the intention of the parties that all amounts payable under this Agreement not be subject to the constructive receipt, interest, and additional tax resulting from the application of Section 409A of the Internal Revenue Code of 1986, as amended.  To the extent such amounts could become subject to such constructive receipt, interest, and additional tax of Code Section 409A, the Parties shall cooperate to amend this Agreement with the goal of giving Employee the same or equivalent value of the benefits described in this Agreement in a manner that does not result in such constructive receipt, interest, and additional tax.”  
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