REAL ESTATE PURCHASE AGREEMENT

(SNYDERVILLE BASIN SPECIAL RECREATION DISTRICT & NEWPARK RETAIL, LLC)

This Agreement (the “Agreement”) is made effective the ___ day of ________, 2019 (the

“Effective Date”), by and between Snyderville Basin Special Recreation District, a special service district of the State of Utah (the “District”) and Newpark Retail, LLC, a Utah limited liability company (“Newpark”) (each is a “Party” and collectively they are referred to as the “Parties”).

RECITALS

WHEREAS, the District is selling its 27,370 square feet of density in the Newpark SPA (the “Surplus Density”) for consideration.

WHEREAS, Newpark intends to make application (the “Application”) to Summit County for the siting and approval of a mixed use project, consisting of commercial, residential and workforce housing uses, generally consistent with Exhibit A hereto (the “Project”).

AND WHEREAS, Newpark desires to acquire the Surplus Density to construct the Project under the terms contained in this Agreement.

TERMS

NOW, THEREFORE, for adequate and real consideration, the receipt and sufficiency of which is hereby acknowledged, the premises, the mutual covenants and conditions set forth herein and other good and valuable consideration, the Parties hereby covenant and agree as follows:

1. Preamble and Recitals. The Parties hereto agree that the preamble and the Recitals to this Agreement are referred to and incorporated by reference in the Agreement, as if fully set forth herein.

2. Purchase and Sale of Property. The District hereby agrees to sell and Newpark hereby agrees to purchase the Surplus Density and all rights appurtenant thereto for the Purchase Price.

3. Purchase Price and Payments.

3.1 Purchase Price. The purchase price for the Surplus Density shall be Three Hundred Thousand Dollars ($300,000.00) (the “Purchase Price”).

3.2   Schedule of Payments. The Purchase Price shall be paid as follows:

(a) A Twenty Five Thousand Dollar and no cents ($25,000.00) refundable deposit shall be paid by Newpark to the District upon the execution of this Agreement;

(b) The balance of Two Hundred Seventy Five Thousand Dollars and no cents ($275,000.00) shall be due within ninety (90) days of final approval by Summit County of the Application to construct the Project, including the expiration all appeal deadlines that may apply to that Application.

4. Failure of Condition. Approval of the Project is a condition of performance of this Agreement. In the event Newpark cannot obtain development approvals or Newpark determines that the Project is no longer feasible, its performance is excused under this Agreement and the District will return the refundable deposit with ten (10) days’ notice of the same.

5. Disclaimer. With respect to the Application, the Parties acknowledge and agree that Summit County shall retain its full administrative and legislative authority to approve or reject the Application consistent with state law, applicable development codes, and the Development Agreement for the Redstone Parkside Specially Planned Area, Kimball Junction, Summit County, Utah, dated October 18, 2001 (the “Development Agreement”).

6. Title. The District shall convey good and marketable title to the Surplus Density to Newpark at Closing by special warranty deed (the “Deed”) free and clear of any and all liens or encumbrances, and inclusive with any and all rights appurtenant to the Surplus Density. The Deed shall be in form and substance as set forth in Exhibit B.

7. Closing. The Parties shall effectuate the transactions contemplated by this Agreement through a closing (the “Closing”) held within ninety (90) calendar days of final approval by Summit County of the Application to construct the Project, including the expiration of all appeal deadlines that may apply to that Application. At the Closing, the Parties shall do the following: (a) Newpark shall pay the balance of the Purchase Price to the District; and (b) District shall execute and deliver to Newpark for recording the Deed.

8. Encumbrances. The District will not take any action before Closing that would have a material negative impact on the Surplus Density.

9. Pre-Closing Default and Failure to Close. If the Closing does not take place as a result of the default of one of the Parties, the following shall apply:

9.1
District Default. If the District defaults, Newpark may elect one of the following remedies: (i) cancel the Agreement and seek the return of any portion of the Purchase Price paid; or (ii) sue the District for specific performance of the Agreement.

9.2
Newpark’s Default. If Newpark defaults, District may elect one of the following remedies: (i) cancel the Agreement; or (ii) sue Newpark for specific performance of the Agreement.
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10. Agency; Authority to Perform Due Diligence on the Project. The District hereby appoints Newpark its agent for purposes of performing “Due Diligence” as to the feasibility of the Project, including the authority to file development applications with the appropriate governmental entities on behalf of the District and applications to amend The Commons at Newpark subdivision plat and final site plan. Prior to and up through Closing, Newpark shall use commercially reasonable efforts to keep the District informed of the progress of Newpark’s endeavors to obtain development approvals for the Project.

11. Notices. Any notice, demand, request, consent, approval or communication between the Parties shall be in writing and served personally or sent by registered or certified mail, postage prepaid, return receipt requested, addressed to the Parties as follows, or to such other address as the Parties may from time to time designate by written notice.

To Newpark:  Gary Crandall

1776 Park Avenue #145

Park City, Utah 84060

To District:
Snyderville Basin Special Recreation District

Attn: District Director

5715 Trailside Drive

Park City, Utah 84098

12. Miscellaneous Provisions.

12.1 Jurisdiction; Attorney’s Fees. This Agreement shall be governed by and construed in accordance with the laws of the State of Utah. The Parties consent to the jurisdiction of the courts of the State of Utah and further agree that any action arising out of or relating to this Agreement may only be commenced in the Third Judicial District Court for and in Summit County, State of Utah. The terms and provisions of this Agreement are for the benefit of the Parties only and no other person shall have any right or cause of action on account thereof. In the event of a dispute between the Parties, the prevailing Party in any action to interpret or enforce this Agreement shall be entitled to collect reasonable attorney fees and court cost from the non-prevailing Party.

12.2 Time of Essence. Time is of the essence of this Agreement and each and every term and provision hereof.

12.3   Waiver or Modification. A modification of any provision herein contained, or any other amendment to this Agreement, shall be effective only if the modification or amendment is in writing and signed by both Parties. No waiver by either Party hereto of any breach or default shall be considered to be waiver of any other breach or default. The waiver of any condition shall not constitute a waiver of any breach or default with respect to any covenant, representation or warranty. No failure or delay of either Party in the exercise of such right has expired, nor shall single or
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partial exercise of any right preclude other or further exercise thereof or of any other right.

12.4
Successors and Assigns. This Agreement shall inure to the benefit of, and be binding upon, the Parties hereto and their respective heirs, successors and assigns.

12.5
Construction. In the event any portion of this Agreement shall be declared by any court of competent jurisdiction to be invalid, illegal, or unenforceable, such portion shall be deemed severed from this Agreement, and the remaining parts hereof shall remain in full force and effect, as fully as though such invalid, illegal or unenforceable portion had never been part of this Agreement. The term “days” as used herein, shall mean actual days occurring, including Saturdays, Sundays and holidays. If any item must be accomplished or delivered hereunder on a day that is not a business day, it shall be deemed to have been timely accomplished or delivered hereunder on a day that is not a business day, if accomplished or delivered on the next business day.

12.6
Integration of Other Agreements. This Agreement supersedes all previous contracts, correspondence and documentation relating to the sale of the Surplus Density. Any oral representations or modifications concerning this Agreement shall be of no force or effect.

12.7
No Drafting Party. The Parties acknowledge that each of them and their counsel have had an opportunity to review this Agreement and that this Agreement will not be construed against either Party merely because its counsel has prepared it.

12.8
Further Assurances. The District and Newpark each agree to execute any and all other documents and to take further actions reasonably necessary to consummate the transactions contemplated hereby.

12.9
Authorization. Each individual executing this Agreement represents and warrants that such individual has been duly authorized to execute and deliver this Agreement in the capacity and for the entity set forth where such individual signs.

12.10  Counterparts. This Agreement may be executed in counterparts.

IN WITNESS WHEREOF, the Parties have duly executed this Agreement, effective as of the date first set forth above, as follows:

Signature pages to follow
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SNYDERVILLE BASIN SPECIAL RECREATION DISTRICT By: The Summit County Council, acting as its governing body

By: ________________________________

Roger Armstrong

Chair

Dated: ______________________________

By:
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Brian Hanton

Its: Director

Dated:
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NEWPARK RETAIL, LLC

By: _________________________________

Gary Crandall

Its: Manager

Dated: ______________________________
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EXHIBIT A

PROJECT
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EXHIBIT B

FORM OF DEED

AFTER RECORDED, PLEASE RETURN TO:

Gary Crandall

1776 Park Avenue #145

Park City, Utah 84060

SPECIAL WARRANTY DEED

FOR GOOD AND VALUABLE CONSIDERATION, the Snyderville Basin Special Recreation District, a special service district, having a mailing address at 5715 Trailside Drive, Park City, Utah 84098 (the “Grantor”) hereby CONVEYS AND WARRANTS, against those claiming by, through and under the Grantor and not otherwise, to Newpark Retail, LLC, a Utah limited liability company, (the “Grantee”) having a mailing address at 1776 Park Avenue #145, Park City, Utah 84060, the Grantor’s right, title and interest in and to that certain surplus development density located in Summit County, State of Utah, as follows:

27,370 square feet of development density pertaining to the Development Agreement for the Redstone Parkside Specially Planned Area, Kimball Junction, Summit County, Utah, dated October 18, 2001 (the “Surplus Density”).

SUBJECT TO all restrictions, reservations, conservation easements and other conditions of record as may be disclosed by a record examination of title.

TO HAVE AND TO HOLD the Surplus Density, together with all tenements, hereditaments, and appurtenances thereunto belonging, unto the Grantee, and its successors and assigns, forever. The Grantor does hereby covenant to and with the Grantee that the Grantee is owner in fee simple of the Surplus Density and that the Grantor will warrant and defend the same from all lawful claims whatsoever arising by, through and under the Grantor and not otherwise.

The undersigned further hereby acknowledges and affirms to the below named Notary Public that the undersigned appeared before such Notary Public and either executed this Deed before such Notary Public or acknowledged to such Notary Public that the undersigned executed this Deed for the purposes stated in it.

DATED as of the _____ day of ____________________, 2019.

Snyderville Basin Special Recreation District

By:
Summit County Council, its

governing body

By: ______________________________________

Print Name: Roger Armstrong

Title: Chair

STATE OF UTAH COUNTY OF SUMMIT


)

:ss.

)

The foregoing instrument was acknowledged before me this _____ day of

____________________, 2019, by Roger Armstrong, Chair of the Summit County Council,

acting as the governing body of the Snyderville Basin Special Recreation District.

__________________________________________

NOTARY PUBLIC

Residing at: _______________________________

My Commission Expires:

________________________________

