LEASE SUSPENSION AND TERMINATION AGREEMENT

This Lease Suspension and Termination Agreement [Agreement] is hereby entered into by and between the City of San Diego [City], a municipal corporation, and the San Diego Coaster Company, a California corporation [Lessee] [collectively referred to herein as the "Parties"], to be effective on the Suspension Date (as hereafter defined).

RECITALS

A. City and Lessee entered into that certain City of San Diego Percentage Lease by
and between City and San Diego Seaside Company, Inc., a California corporation, on file with

the Office of the San Diego City Clerk as Document No. RR-274204, as amended or consented to by the following documents: (1) that certain letter amendment dated September 13, 1990, on file with the Office of the San Diego City Clerk as Document No. RR-274204-1; (2) that certain Operating Memorandum to Percentage Lease dated February 25, 1991, on file with the Office of the San Diego City Clerk as Document No. 769766; and (3) that certain City of San Diego Consent to Stock Purchase and Sale Agreement dated November 7, 2014, [collectively, the "Lease"], by which Lessee leased from City certain real property [Premises], as more fully set forth in Exhibit A attached hereto.

B. City and Symphony Asset Pool XVI, LLC, a Delaware limited liability company ("Symphony"), have entered into that certain Amended and Restated City of San Diego Percentage Lease, for Belmont Park which incorporates the Premises in Section 11 thereof (the "New Lease") upon the Suspension Date (as hereafter defined).

C. City and Lessee desire to suspend and hold in abeyance (but not terminate) the Lease and the Lessee's tenancy thereunder immediately effective upon the date of the later to occur of either (1) the authorization by the San Diego City Council of the New Lease; (2) on the
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date the New Lease (including, without limitation, the provisions of paragraph 11.2 and its subparagraphs) becomes fully enforceable, effective and binding on the City and Symphony; and

(3) the last date evidenced by the signatures of the Parties hereto and approval by the City Attorney following the authorization by the San Diego City Council of this Agreement [Suspension Date].

D. Upon the occurrence of one or more of the events described in Section 2 hereof, City and Lessee desire to terminate the Lease and the Lessee's tenancy thereunder.

NOW, THEREFORE, in consideration of the Recitals stated above and incorporated herein by this reference and of the mutual benefits and obligations of the Parties set forth in this Agreement, the Parties agree as follows:

1. Suspension of Lease. The Lease shall be suspended and held in abeyance (but not terminated) as of the Suspension Date, subject to the following terms and conditions:

A. Release. On the Suspension Date and for so long as the New Lease is in effect (including Section 11.2 thereof), City and Lessee are released from their respective rights and obligations under the terms and conditions of the Lease, except as to any monetary obligations, claims and remedies accrued thereunder and rights and obligations that shall normally survive the suspension of the Lease, including, but not limited to, indemnity.
B. Surrender. On the Suspension Date and for so long as the New Lease is in effect (including Section 11.2 thereof), Lessee shall vacate the Premises and suspend all rights of Lessee in and to the Premises, however acquired, together with all of its right and interest, and title, if any, in and to all improvements, equipment affixed to the Premises, and all fixtures (except any and all trade fixtures) contained in the Premises, and all of the rights of Lessee in and
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to the Lease, except any rights that survive the suspension of the Lease according to its terms.

C. Lessee's Release of Claims. Except as otherwise provided in this Agreement and for so long as the New Lease is in effect (including Section 11.2 thereof), Lessee, for itself and its successors and assigns forever releases City from any claim, demand, or cause of action against City, its successors and assigns, arising after the Suspension Date out of the Lease or its use and occupancy of the Premises or the suspension of the Lease and surrender of the Premises.
D. Acceptance of Suspension and Surrender. City, for itself and its successors and assigns, accepts the suspension of the Lease and the surrender of the Premises by Lessee and acknowledges that the Premises are in good condition and repair.
E. Effect of Suspension. City and Lessee agree that the Lease is suspended and held in abeyance (but not terminated) as of the Suspension Date.
F. After the Final Judgment (as defined in the New Lease) or in the event the New Lease is enjoined by a court of competent jurisdiction prior to the Final Judgment, and for so long as Symphony is unable to lease and operate the Premises under the New Lease: (1) Lessee shall lease and operate the Premises under the Lease, and (2) the parties agree that such lease shall be deemed to be reinstated and revived as further set forth in Section 11.2.16 of the New Lease for so long as Symphony is unable to lease and operate the Premises under the New Lease. At anytime Symphony is able to lease and operate the Premises under the New Lease (each time, the "Re-Surrender Date), once again: (a) Lessee shall vacate the Premises and suspend all rights of Lessee in and to the Premises, and (b) the Lease shall be suspended and held in abeyance (but not terminated).

Active 25198767v4

2. Termination of Lease.

A. Date of Termination. The Lease shall terminate on the earliest of the following to occur [Termination Date]: (1) the effective date of a termination of the New Lease by the CITY under Section 6.2 thereof as a result of a default by Symphony under Section 6.1 thereof; or (2) the expiration of the term of the Lease including all extension rights therein, if any (provided, however, any rights of first refusal of Lessee, if any, in the Lease shall survive in accordance with the terms of the Lease).

B. Release. On the Termination Date, City and Lessee are released from their respective rights and obligations under the terms and conditions of the Lease, except as to any monetary obligations, claims and remedies accrued thereunder and rights and obligations that shall normally survive the termination of the Lease, including, but not limited to, indemnity.

C. Surrender. On the Termination Date, Lessee shall vacate the Premises and surrender to City all rights of Lessee in and to the Premises, however acquired, together with all of its right and interest, and title, if any, in and to all improvements, equipment affixed to the Premises, and all fixtures (except any and all trade fixtures) contained in the Premises, and all of the right of Lessee in and to the Lease, except any rights that survive the termination of the Lease according to its terms.

D. Lessee's Release of Claims. Except as otherwise provided in this Agreement, Lessee, for itself and its successors and assigns forever releases City from any claim, demand, or cause of action against City, its successors and assigns, arising after the Termination Date out of the Lease or its use and occupancy of the Premises or the termination of the Lease and surrender of the Premises.
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E. Acceptance of Termination. City, for itself and its successors and assigns, accepts the termination of the Lease and the surrender of the Premises by Lessee and (1) in the event Lessee never leases and occupies the Premises after the Suspension Date, City acknowledges that Lessee shall have no liability with respect to the Premises or condition thereof; and (2) on any Re-Surrender Date and the Termination Date if Lessee is leasing and occupying the Premises on the Termination Date, Lessee shall surrender the Premises each time in accordance with the terms and conditions of Section 2.03 of the Lease and, thereupon City acknowledges that Lessee shall have no liability with respect to the Premises or condition thereof.
F. Effect of Termination. City and Lessee agree that the Lease, and all of the obligations thereunder, is to be canceled and the term brought to an end as of the Termination Date with the same force and effect as if the term of the Lease were fixed to expire on the Termination Date by the provisions of the Lease.
3. Lessee's Warranties. Lessee warrants to City that:

A. It is the legal and equitable owner of Lessee's interest in the Lease with full power and authority to terminate it.

B. The Lease is not and has not been assigned or transferred and is not and has not been hypothecated, pledged, mortgaged, or in any way encumbered.

C. All subleases, concessions, and other agreements for use and occupancy of the Premises, insurance policies, and maintenance and service contracts which, prior to this Agreement, have been legally terminated or assigned to, and assumed by, Symphony as Lessee under the New Lease and all charges paid in full (or assumed by Symphony), and that no cause of action against City exists as of the date of this Agreement nor will exist subsequent to this
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Agreement in any party to a sublease, concession, agreement for use or occupancy, or insurance policy, or maintenance or service contract, based on inducing the breach of contract with respect to it.

D. All rent due on the Lease will be prorated and paid in full as of the Suspension Date, any Re-Surrender Date and the Termination Date if Lessee is leasing and occupying the Premises on the Termination Date.

E. All charges for utility service (gas, water, electricity, etc.) will be prorated and paid in full as of the Suspension Date, any Re-Surrender Date and the Termination Date if Lessee is leasing and occupying the Premises on the Termination Date.

F. There are no outstanding contracts for the supply of labor or materials as of the date of this Agreement or that will not be assumed by Symphony, and no work has been done or is being done and no have materials been delivered to the Premises for which full payment has not been made (or assumed by Symphony) or for which a mechanic's lien or stop notice could be asserted or foreclosed under the laws of California.

G. Lessee has not done or permitted anything that would result in the Premises or City's title to the Premises being in any manner encumbered or charged.

H. All taxes, charges, assessments, levies or impositions required by the Lease to be paid by Lessee have been paid in full (or assumed by Symphony) as of the Suspension Date, any Re-Surrender Date and the Termination Date if Lessee is leasing and occupying the Premises on the Termination Date. Notwithstanding the foregoing, those taxes, charges, assessments, levies or impositions approved by City to be prorated, shall be prorated and paid in full as of the Suspension Date, any Re-Surrender Date and the Termination Date if Lessee is leasing and occupying the Premises on the Termination Date.
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I. The Premises are now and will be in a decent, safe and sanitary condition on the Suspension Date, any Re-Surrender Date and the Termination Date if Lessee is leasing and occupying the Premises on the Termination Date.

4. Indemnification. Lessee agrees to defend and indemnify City and its elected officials, officers, employees, representatives and agents [City Indemnified Parties] from all loss or damage sustained by City Indemnified Parties, and all expenses, costs, and attorney's fees of City Indemnified Parties in any action or defense undertaken by City Indemnified Parties to protect themselves from such loss or damages, resulting from any breach by Lessee of the representations and warranties made in this Agreement; from Lessee's suspension and termination of the Lease; or from any claim against the City Indemnified Parties for which Lessee is responsible.

5. Successors and Assigns. All of the terms and conditions of this Agreement shall be binding on and inure to the benefit of the Parties and their respective heirs, successors and assigns.

6. Entire Agreement. This Agreement contains the entire agreement between the Parties regarding the matters covered in this Agreement. There have been no other statements, promises, or representations made by the Parties that are intended to alter, modify, or complement this Agreement. Any further amendments to the Lease, Termination Date or the Suspension Date shall require the prior written authorization of the Parties.

7. Titles. The section titles in this Agreement are used for the convenience of the Parties and are not to be taken as part of the instrument or used to interpret this Agreement.

8. Governing Law. This Agreement is governed and construed in accordance with

California law.
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9. Jurisdiction and Venue. The venue for any suit concerning this Agreement, the interpretation or application of its terms and conditions, or any related disputes shall be in the County of San Diego, State of California.

***SIGNATURES ON THE FOLLOWING PAGE***
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[image: image1.jpg]IN WITNESS WHEREOF, this Lease Suspension and Termination Agreement is

executed by the City of San Diego acting by and through its Mayor, or his designee, pursuant to

Resolution No. R- , authorizing such execution, and by the San Diego Coaster

Company acting by and through its legally authorized representative(s).

THE CITY OF SAN DIEGO

By:
Name: Cybele L. Thompson

Title: Director, Real Estate Assets
Date:

Approved as to form this
day of ,201

JAN 1. GOLDSMITH, City Attorney

BY:

Hilda Mendoza
Deputy City Attorney

SAN DIEGO COASTER COMPANY

N N —

Name: Dario De Luca
Title: President
Date: 03/23/15

Name: Robert Colucci
Title: Chief Executive Officer

Date: 03/23/15
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IN WITNESS WHEREOF, this Lease Suspension and Termination Agreement is

executed by the City of San Diego acting by and through its Mayor, or his designee, pursuant to

Resolution No. R-
, authorizing such execution, and by the San Diego Coaster

Company acting by and through its legally authorized representative(s).

THE CITY OF SAN DIEGO
SAN DIEGO COASTER COMPANY

By:
By:
'11-1•--

Name: Cybele L. Thompson
Name: Dario De Luca

Title: Director, Real Estate Assets
Title: President

Date:
Date: 03/23/15

By:

Name: Robert Colucci

Title: Chief Executive Officer

Date: 03/23/15

Approved as to form this

day of
, 201 .

JAN I. GOLDSMITH, City Attorney

BY:

Hilda Mendoza

Deputy City Attorney
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[image: image2.jpg]LEGAL DESCRIPTION .
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All that portion of Pueblo Lot 1803 cf Pueblo Lands, 1n the city
of San Diego, County of San Diego, State of california, according
to Map thereof made by James pascoe in 1870, now known as
Miscellaneous Map No. 36, and the unnumbered Tract of Mission
Beach according to Map thereof No. 1808, filed in the 0ffice of
the Ceounty Recorder ofr San Diego County, mnore particularly
described as follows: . . ’

Beginning at City survey ¥onument "BEIMONT® at the intersection
of ventura Place and Ocean Front Walk as shown on said Map of
Mission Beach; thenca South 17°33'57Y East 52.92 feet; thence
North 86°¢57'43" East 377.62 feet; thence South 03°02'17" Bast
6.00 faet; thence South 83°06'55" East 48.54 feet; thence south
03°02'17" East 15.35 feet to the TRUE POINT OF BEGINNTING; thence
South 75°50'32" West 2.48 feet; thence South 84°54'14" West 8.27
feet; thence South 60°55'41" West 16.35 feet; thence South
44°59116" West 16.67 feet; thence South 26°39'19" West 16.17
feet; thence South 07°38'23" West 16.24 feet: thence South
00*08'13" East 7.96 feet; thence South 11°55'16" East 16.51 feet;
thence South 15°16'16" East 39.37 feet;’ thence South €5°32'18"
West 7.24 feet; thence South 28°07!54". West 16.54 feet; thence
South 11°33'28" West 16.04 feet; thence South 42°31'53" West
22,28 feet; thence North 49°19'28" West 3.43 feet; thence South
42°14'42" West 41.48 feet; thence South 46'32'33" East 3.49 feet;
+hence South 42°04128" West 37.12 feet; thence South 01°31'54"
West 52.83 feet to a point in a non—tangent 20.00 foot radius
curve concave Westerly, a radial line to said point bears North
10-02'02" East; thence Southerly along said curve through a
central angle of 135'11'04" an arc distance of 47.19 feet; thence
along a non-tangent line South 02°56'09" Bast 148.05 feet; thence
South 44°27'04" East 8.93 feet; thence South 37°14'23" Bast 24.47
feet: thence South €5°19'34" Rast 24.49 feet; thence North
g5*00'57" East 24.31 feet; thence North 61°42'41" East 16.27
feet:; thence North 35°12'19" East 24.54 feet; thence North
p5°*35'18" East 32.32 feet; thence North 02°52'15" West 119.94

thence North 03°19'20" West 63.36 feet to the beginning of 2
tangent 120.00 foot radins curve concave Southeasterly; thence
Northeasterly along sald curve through a central angle of
30°21'47" an arc distance of 63.59 feet; thence tangent to gaid
curve North 27°02°'27" East 94.78 feet; thencs, North 27°06'20"
East 15.98 feet; thence North 19°41'45" East 17.70 faet to the
peginning of 2 tangent 54.00 foot xradius curve concave
Southwesterly; thence Northerly and Westerly along said curve
through a central angle of 111°05'58" an arc distance 104,71
feet; thencs tangent to said curve South 88°35147" West 5.46 feet
to the TRUE POINT OF BEGINNING.
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