DENMARK TOWNSHIP

WASHINGTON COUNTY, MINNESOTA

PROFESSIONAL LANDSCAPING

SERVICES AGREEMENT

THIS PROFESSIONAL LANDSCAPING SERVICES AGREEMENT (“Agreement”) is made by and between Denmark Township, Washington County, Minnesota, 14008 90th Street South, Hastings, MN 55033 (“Town”), and the following contractor (“Contractor”):

	Contractor Name/ Organization:
	Federal EIN:

	
	

	Mailing Address:
	Telephone Number:



Contact Person:



Email:

The following person is designated the Town’s contact person for this Agreement:

	Name:
	Email:

	Ron Simon
	denofmarks@gmail.com

	
	

	Mailing Address:
	Telephone Number:

	14008 – 90th St. S.
	507-398-7738

	Hastings, MN 55033
	

	
	


The Town and the Contractor agree that the total estimated amount of the Services described below is under $25,000, and therefore, the Town is authorized under the Municipal Contracting Law to contract on the open market for the Services.


The Town and the Contractor may hereinafter be referred to individually as a “party” or collectively as the “parties.”

RECITALS

A. The Town desires to obtain the following professional landscaping services for the Town (collectively, the “Services”):

Provide the landscaping services on the Town’s property as described in the quotes provided by the Contractor identified as quote #1045, #1046, #1047, #1048, and #1050,
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all of which are attached hereto as Exhibit A and in accordance with the three landscape design plans attached hereto as Exhibit B (“Plans”). All work identified in the Plans are part of the Services the Contractor is to provide under this Agreement. The Town elected not to proceed with the work reflected on the Contractor’s quote #1259.

B. The Contractor represents that it has the necessary skill, equipment, licensing, and personnel to provide the requested Services to the Town; and

C. The Town desires to contract with the Contractor to provide, and the Contractor desires to provide, the requested Services in accordance with the terms and conditions of this Agreement.

AGREEMENT

In consideration of the mutual promises and agreements hereinafter set forth, the Town and the Contractor hereby agree as follows:

1. Contractor Services. The Contractor agrees to provide the Town the Services as described in the quotes attached hereto as Exhibit A. The Services include all plants and materials necessary to complete the project. Materials delivered to the Town’s property becomes the Town’s property upon delivery. The Contractor shall not be responsible for materials stolen from the Town’s property.

2. Guarantee. The Contractor shall guarantee all trees and shrubs provided for one year from installation. The Contractor shall, at its own cost, replace any such plants that die within the one-year guarantee period. The parties agree perennials are not subject to the one-year guarantee. The Town will make a good faith effort to notify the Contractor if it notices any of the plants appear to be declining in health.

3. Contractor Obligations. Unless expressly provided otherwise in this Agreement, the Contractor shall be responsible for complying with, securing, or providing, at its own cost, each of the following:

(a) Providing all equipment, tools, materials, plants and other vegetation, supplies, properly trained personnel, and supervision required to perform the Services;

(b) Having public utilities (gas, telephone, electric, cable, water) located and marked for any portion of the Town’s property on which digging to install the landscaping will occur.

(c) Obtaining and maintaining any licenses and permits that may be required to provide the Services;

(d) Erecting and maintaining any required warning signs or traffic control devices in accordance with the Minnesota Manual on Uniform Traffic Control Devices;
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(e) Complying with all applicable federal, state, and local laws, rules, regulations, and ordinances; and

(f) Performing the Services in a timely, efficient, and workmanlike manner consistent with the terms of this Agreement.

4. Town Responsibilities. The Town shall be responsible for each of the following:

(a) Marking any private underground utilities or irrigation systems. The Contractor is not responsible for damaging unmarked private utilities.

(b) Marking any property lines immediately adjacent to the area in which the Services are to be provided.

5. Time for Performance. The Contractors shall complete all Services by no later than September 30, 2021. Any changes in the established schedule must be expressly approved by the Town in writing. The Contractor shall promptly notify the Town if it anticipates that it will not be able to provide any of the required Services within the established timeline.

6. Compensation for Services. The Town agrees to pay the Contractor for providing the Services a lump sum amount of $23,722.71. This is an all-inclusive price that includes all materials, labor, costs, fees, taxes, and all other expenses necessary to complete the Services. The Town agrees to pay 50% of the lump sum ($11,861.35) prior to the start of providing Services and to pay the remaining 50% ($11,861.36) within 30 days of satisfactory completion of the Services. The Contractor shall invoice the Town for both payments.

7. Term. This Agreement shall commence as of the date first written above and it shall continue until the Services are accepted as complete by the Town.

8. Breach. If the Contractor fails to fully provide all Services provided for under this Agreement, the Town will provide the Contractor a written notice of breach. If the Contractor fails to fully complete all Services within 30 calendar days of the notice, the Town may terminate this Agreement. Upon termination, the Town shall only be responsible to pay for the portion of Services fully installed and completed. If the cost of such work totals less than the 50% down payment, the Contractor shall refund any remaining portion of the down payment within 5 days of written demand from the Town. If the completed Services totals more than the 50% down payment, the Town shall issue the Contractor payment for the additional cost of the completed Services (determined based on the quoted amounts) within 14 days of termination. The Town shall retain ownership of any materials deposited on the Town’s property, but not installed by the Contractor, and shall not be required to pay for such uninstalled materials. The retention of the materials shall constitute liquidated damages as actual damages are difficult to calculate since the Town will need to seek out a new contractor to complete the Services.
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9. Amendments. No modification, amendment, deletion, or waiver in the terms of this Agreement, or any expansion in the scope of the Services, is valid unless it is in writing and signed by the parties.

10. Data Practices. The Contractor shall manage all data created, collected, received, stored, used, maintained, or disseminated by the Contractor pursuant to this Agreement in accordance with, and subject to the requirements of, the Minnesota Government Data Practices Act, Minnesota Statutes, Chapter 13 (“Act”). The Contractor shall immediately notify the Town if it receives a request for data related to the Services and shall work with the Town to respond to the request in accordance with the Act. Any reports, information, or other data given to, prepared, or assembled by the Contractor under this Agreement which the Town requests be kept confidential must not be made available to any individual or organization without the Town's prior written approval unless disclosure is required by law.

11. Audit Disclosure. In accordance with Minnesota Statutes, section 16C.05, subdivision 5, the Contractor’s books, records, documents, and accounting procedures and practices relevant to this Agreement are subject to examination by the Town and the Minnesota State Auditor or legislative auditor for a minimum of six years from the expiration date of this Agreement.

12. Force Majeure. The Contractor shall not be held responsible for delay or failure to perform when such delay or failure is due to uncontrollable circumstances such as acts of God, unless the act or occurrence could have been foreseen and reasonable action could have been taken to prevent the delay or failure. In such cases, the Contractor shall notify the Town as soon as possible of its inability to perform. The Town and the Contractor agree to attempt to resolve quickly all matters related to uncontrollable circumstances and use all reasonable effort to mitigate the effects.

13. Subcontractor. The Contractor shall not enter into subcontracts for any of the Services provided for in this Agreement without the prior express written consent of the Town.

14. Independent Contractor. The Contractor acknowledges and agrees that it is an independent contractor of the Town and that nothing contained herein shall be construed to create the relationship of employer-employee or joint venture between the Town and the Contractor. The Contractor acknowledges that any general instructions or request for Services that it may receive from the Town will have no effect on its status as an independent contractor. The standards of performance, discipline of employees, method of providing Services, and other matters incident to the performance of Services under this Agreement, including personnel to be employed, shall be determined by the Contractor. The Contractor shall provide competent, suitably qualified personnel to perform the Services as required by this Agreement. The Contractor shall at all times maintain good discipline and order of its employees, subcontractors and agents performing work under this Agreement. The Contractor acknowledges and agrees that it is not entitled to receive any of the benefits received by the Town employees and is not eligible for workers’ compensation or unemployment compensation benefits under the Town. The Contractor also acknowledges and agrees that no withholding or deduction for State or Federal income
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taxes, FICA, FUTA or otherwise will be made from the payments due Contractor and that it is the Contractor’s sole obligation to comply with the applicable provisions of all federal and state laws.

15. Not Exclusive. This Agreement does not constitute an exclusive contract between the Town and the Contractor. The Town remains free to contract for similar services from other contractors and the Contractor remains free to contract to provide similar services to others, provided that any such contracts do not interfere with the delivery of Services under this Agreement.

16. Assignment. Neither party will assign any part of this Agreement, nor any interest arising herein, without the written consent of the other party.

17. Services Not Provided For. No claim for services furnished by the Contractor not specifically provided for and identified herein as part of the Services will be honored by the Town.

18. Severability. The provisions of this Agreement are severable. If any portion of this Agreement is, for any reason, held by a court of competent jurisdiction to be contrary to law, such decision will not affect the remaining provisions of the Agreement.

19. Entire Agreement. This document, including the above recitals, the attached exhibits, and documents expressly incorporated herein by reference, constitute the entire agreement between the parties and it supersedes all oral agreements and negotiations between the parties regarding the subject matter of this Agreement.

20. Compliance with Laws and Regulations. In providing the Services hereunder, the Contractor must abide by all applicable statutes, ordinances, rules, and regulations and obtain any permits that may be required. Any violation will constitute a material breach of this Agreement and entitle the Town to immediately terminate this Agreement.

21. Equal Opportunity. During the performance of this Agreement, the Contractor must not discriminate against any employee or applicant for employment because of race, color, creed, religion, national origin, sex, marital status, status with regard to public assistance, disability, or age. Violation of any part of this provision may lead to the immediate termination of this Agreement.

22. Waiver. Any waiver by either party of a breach of any provision of this Agreement will not affect, in any respect, the validity of the remainder of this Agreement.

23. Indemnification. Any and all claims that arise or may arise against the Contractor, its officers, agents, employees or contractors as a consequence of any act or omission on the part of the Contractor or its officers, agents, employees or contractors while engaged in the performance of the Agreement shall in no way be the obligation or responsibility of the Town. The Contractor shall indemnify, hold harmless, and defend the Town, its officials, agents, and employees against any and all liabilities, losses, costs, damages, expenses, claims or actions, including attorneys’ fees, which the Town, its officials, agents,
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contractors or employees may hereafter sustain, incur, or be required to pay, arising out of or by reason of any act or omission of the Contractor, its officers, agents, contractors or employees, in the execution, performance, or failure to adequately perform the Services or any other of the Contractor’s obligations under this Agreement.

24. Nonwaiver of Liability Limits or Immunities. Nothing herein shall be construed as a limitation on or waiver of any immunities or limitations on liability available to the Town under Minnesota Statutes, chapter 466 or other law. Each right, power or remedy conferred upon the Town by this Agreement is cumulative and in addition to every other right, power or remedy, express or implied, now or hereafter arising, or available to the Town at law or in equity, or under any other agreement. Each and every right, power and remedy herein set forth or otherwise so existing may be exercised from time to time as often and in such order as may be deemed expedient by the Town and shall not be a waiver of the right to exercise at any time thereafter any other right, power, or remedy.

25. Insurance. During the entire term of this Agreement, the Contractor must maintain workers’ compensation insurance (to the extent required by law) and commercial general liability insurance with a per occurrence limit of no less than $1,000,000.

26. Third Party Rights. The parties to this Agreement do not intend to confer on any third party any rights under this Agreement.

27. Conflict of Interest. The Contractor agrees that it will not, during the term of this Agreement, enter into a contract or otherwise accept employment for the performance of any work or service with any individual, business, partnership, corporation, government, governmental unit, or any other organization that would create a conflict of interest in the performance of its obligations under this Agreement.

28. Headings. The headings contained in this Agreement have been inserted for convenience of reference only and shall in no way define, limit, or affect the scope and intent of this Agreement.

29. Governing Law and Venue. This Agreement will be controlled by the laws of the State of Minnesota. Any disputes, controversies, or claims arising out of this Agreement shall be heard in the state or federal courts of Minnesota in Washington County, and all parties to this Agreement waive any objection to the jurisdiction of these courts, whether based on convenience or otherwise.

IN WITNESS WHEREOF, the Town and the Contractor have caused this Professional Services Agreement to be executed by their duly authorized representatives in duplicate on the respective dates indicated below and effective as of the date first written above.
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	CONTRACTOR
	DENMARK TOWNSHIP

	
	
	
	
	______________________________

	By:
	Kathleen A. Higgins, Chairperson

	
	

	
	
	
	
	______________________________

	Its:
	
	Becky Herman, Clerk-Treasurer

	Date:
	
	Date:_________________________
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EXHIBIT A

Description of Services

(Contractor Quotes)

[Attached hereto]

A-1
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EXHIBIT B

Landscaping Design Plans

[Attached hereto]

A-2
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