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founder's agreement

[BASIC FORMAT FOR STANDARD FOUNDER'S AGREEMENT-WITH NOTES ON SOME SPECIFIC TERMS FOR CONSIDERATION]
This Founders’ Agreement (“Agreement”) is entered into as of the Month of  ____, 200_, by and among 

__________________, Israeli I.D. No. ____________, of _________________

(“Party A”)











On the First Part

AND

_______________, Israeli I.D. No. ____________, of _________________

(“Party B”)











On the Second Part

Whereas
The parties wish to form a joint company which shall be involved in the research, development and implementation of _____________________; and

Whereas
the parties wish to fix herein their respective rights and obligations, with respect to the Company and its future business, all in accordance with the terms and conditions detailed herein.

NOW, THEREFORE, in consideration of the mutual representations and covenants herein contained, the parties hereby agree as follows:

1. Formation and Governance of the Company

As soon as possible following the execution of this Agreement the parties (hereinafter: the "Founders") shall act toward the establishment of a corporation to be founded in the State of Israel., under the tentative name _____, or such other which shall be mutually agreed by the parties and capable of registration by the Companies' Registrar (the “Company”). .

1.1. The Company’s Articles will be in a standard form as is customarily used in the State of Israel, which shall include however the relevant special provisions of this Agreement. A draft copy of the Articles is attached as Appendix A to this Agreement. In the case of any conflict between the terms of this Agreement and the terms of the Articles, the terms of this Agreement shall prevail.

1.2.       Any change and/or amendment to the Articles shall be resolved by the shareholders meeting and require the consent of both Founders. 

1.3. 
The Company’s initial registered capital shall be of 10,000 NIS divided into 10,000,000 million Ordinary Shares of $0.001 par value each share, (“Ordinary Shares”), all of which shall have the same rights, in all respects. Each share shall be entitled to one vote in any matter brought before the shareholders of the Company. The shares shall not have any preferences in dividend, liquidation or any other matter. 

1.4. A quorum for the convening of shareholder’s meeting shall be at of shareholders representing at least 50.1% of the issued and outstanding shares of the Company. Resolutions put to a vote at the shareholder’s meeting shall be passed by a simple majority of the shares present.

1.5. 
The parties agree that the Company will be deemed to be a beneficiary of the provisions of Sections 6 (Non Competition) and 7 (Confidentiality) of this Agreement and the Company may exercise any and all rights granted thereunder as against any of the Founders.

2. Initial Issuance of Shares in the Company and Dilution
2.1. Immediately following its incorporation, the incorporator shall nominate Party A and Party B as the directors of the Company and the board of directors (“Board”) shall resolve to issue shares as follows: 

(a) An aggregate of 6,000 (six thousand) shares to Party A. 

(b) An aggregate of 4,000 (four thousand) shares to Party B.

(the “Initial Shareholdings”).

(c) It is agreed that the Company shall reserve 10% of its capital for issuance to employees, as shall be determined by the Board, within the framework of an Employee Stock Option Plan to be approved by the Board.

2.2 In the event that either Founder shall cease to perform his duties for the Company, then his holdings in the Company shall be diluted as follows: 

2.2.1 If the Founder ceased performance of his duties for the Company before the passing of 12 months from the date of signature of this Agreement, then his holdings from the initial issuance of shares shall be diluted by two thirds. 

2.2.2 If the Founder ceased performance of his duties for the Company   after the passing of 12 months and before the passing of 24 months from the date of signature of this Agreement, then his holdings from the initial issuance of shares shall be dilute one third. 

2.2.3 If the Founder continued with the performance of his duties for the Company for a period of at least 24 months then his shareholdings shall not be diluted by the effect of these provisions. 

2.2.4 Once the Company is established, and the Founder has been issued his initial share allotment, then even if he ceases to perform his duties for the Company his shareholdings in the Company shall not fall below ___% of the his Initial Shareholdings. 

2.2.5 The dilution set forth in Sections 2.2.1-2.2.4 above (a “Dilution Event”) shall be implemented by the relevant Founder selling his excess shares to the Company at their par value, the excess shares being those shares as to which the dilution applies and which are in excess of the relevant base which the Founder is entitled to retain notwithstanding the fact that he ceased performing his duties for the Company.

2.2.6 In order to implement the dilution procedures set forth in Sections 2.2.1-2.2.5 above… [IT IS NECESSARY TO CONSIDER MECHANISM, e.g. a trustee]

2.3 Upon any equity investment in the Company the holdings of each Founder shall be diluted on a pro-rata basis. [IT IS NECESSARY TO CONSIDER PROTECTION FOR FOUNDER AGAINST EXCESSIVE DILUTION]


3. Business and Management of the Company
3.1.  
The business of the Company shall be to research, develop, patent, implement, license and/or sell novel techniques for ___________ (the “Fields of Activity”). 

3.2.  
The Board shall appoint Party A as the Chairman and President of the Company, and Party B as the Chief Executive Officer of the Company. 

3.3.  
Party B shall be responsible, in accordance with the instructions of the Board, for the daily management of the Company.
3.4.      Party A shall be responsible, in accordance with the instructions of the Board, for the financing activities of the Company. 
3.5. The parties together shall design and implement the scientific and engineering strategies and plans of the Company. 
4. Founders’ Representations, Warranties and Undertakings
Each of the Founders hereby represents, warrants, covenants and undertakes to the other Founders and the Company as follows:

4.1. 
Other than as expressly provided for herein, none of the Founders is restrained or limited by, or is in breach of or conflict with any agreement, which prevents him from entering into this Agreement and performing the obligations contemplated hereby. 

4.2. 
Upon signing this Agreement, or at any later date as will be agreed upon between the Founders, Party A and Party B, will enter into an employment agreement with the Company in the form attached herein as Appendix ______ for a period of at least twenty four (24) months. The parties agree that until an employment agreement is signed between any of them and the Company, they will not be entitled to receive a salary from the Company. [IT IS NECESSARY TO CONSIDER TERMS OF EMPLOYMENT AGREEMENT]

4.3. 
During their employment by the Company, Party A and Party B shall devote  their time and efforts, and place at the Company’s disposal their experience, expertise and know-how in the field, to the promotion of the Company’s business

4.4. The Company shall reimburse each of the party’s for his reasonable out of pocket expenses which are expended directly in relation to, and as necessary in order to advance the business of the Company.

4.5. Signature rights on behalf of the Company shall be granted as follows: [IT IS NECESSARY TO CONSIDER VARIATIONS]

4.5.1. As to any sum, or obligation, or series of obligations, the scope of which does not exceed $3,000, a signature of one director, together with the stamp of the Company, or appearing above the typed name of the Company,  shall suffice. 

4.5.2. As to As to any sum, or obligation, or series of obligations, the scope of which exceeds $3,000, the signatures of two directors, together with the stamp of the Company, or appearing above the typed name of the Company, shall be required. 

5. Board of Directors
5.1. 
The Board of Directors shall consist of two directors, until it is decided otherwise by the joint decision of the Founders. At the first Board meeting, Party A shall be appointed as Chairman, for an unlimited duration, and until decided otherwise by the Board.

5.2. 
The quorum for all meetings of the Board shall be two directors. 

5.3.       In the event of a tie vote, the chairman shall have a casting vote. [IT IS NECESSARY TO CONSIDER]

5.4. Party B Consent Provisions 

Notwithstanding anything to the contrary in this Agreement and in the Articles, the following matters shall be subject to the affirmative vote of Party B, as long as Party B holds at least ____% of the outstanding shares of the Company: [IT IS NECESSARY TO CONSIDER
5.4.1. the sale and/or other disposition of the Technology. 
5.4.2. The receipt of loans by the Company and/or any loan or guarantee given by the Company to any third party;

5.4.3. determination of  any change to the Company's signature rights;

5.4.4. any transaction of the Company not in the ordinary course of business including the grant of any rights in the Technology not in the ordinary course of business;

5.4.5. any encumbrance, charge or pledge on the Technology.

6. Non Competition
Each Founder hereby covenants to the Company and to the other Founder that he will not, directly or indirectly, engage in any activity, whether as employee, consultant, contractor, officer, director, stockholder, partner, investor, representative, agent of any entity or otherwise, which competes in any manner with, or is adverse to, the business of the Company in the Fields of Activity, for as long as he is a director, officer, employee, consultant or the holder of more than 5% of the Company’s then outstanding share capital and for one (1) year thereafter.

7. Confidentiality

Each of the Founders agrees that any information regarding the Company and its business and/or regarding the other Founder and/or this Agreement will not be disclosed to any third party and will not be used for any purpose other than as set forth in this Agreement without the prior written consent of the Company or the consent of all the other Founder. The foregoing provision shall not apply to (i) information which is in the public domain other than as a result of a breach of a confidentiality obligation by the disclosing party, (ii) information which is required (at the advice of counsel) to be disclosed under applicable law, (iii) information which the disclosing party can show by written evidence was known to such party prior to its disclosure to the disclosing party, or (iv) information which can be shown by written evidence to have been independently developed by the disclosing party. 

8. Transfer of Shares and Preemptive Rights 
8.1. 
Preemptive Rights.   If at any time prior to the Company’s initial public offering of its securities (the “IPO”), the Company authorizes the offer, issuance or sale of any new shares or any securities exchangeable, exercisable or convertible into shares of the Company, (“New Shares”), the Company will first offer to sell to each of the Founders a portion of such New Securities equal to such Founder’s pro rata holdings in the Company’s outstanding share capital at such time. Each Founder will be entitled (but not obligated) to purchase, within fourteen (14) days after receipt of notice from the Company that it intends to offer New Shares, all or part of his portion of the New Shares, and all or any of the portions of the other Founders who have not exercised their rights hereunder, at the same price and on the same terms as such New Shares are proposed to be offered by the Company. The Articles of the Company shall further specify the general terms under which the preemptive rights granted hereunder shall be exercised. The term New Shares shall not include any shares issued under stock or option incentive plans, shares issued upon stock dividends, reclassification or re-capitalization, shares issued upon conversion or exercise of preferred shares whose issuance was approved by the Board, issuances in connection with acquisitions or settlements of claims and issuances of shares to strategic investors who are defined as such by the Board. [IT IS NECESSARY TO CONSIDER EXCLUSION OF ESOP/OTHER PREFERENCES]

8.2. 
Subject to the provisions of this Section 9, no shareholder in the Company may sell, assign, transfer, pledge or otherwise dispose of, whether directly or indirectly, any Shares or any interest therein (each a “Transfer”) without complying with the terms of this Agreement. Any attempted transfer in violation of this Agreement shall be void and of no force and effect and shall not be honored by the Company.

8.3. 
For the purposes hereof, the term “Permitted Transferees” shall refer to transferees, under the following circumstances: (i) a voluntary Transfer or a Transfer by will or operation of law, in each case to a parent, sibling, spouse, or a trust for the benefit of any of the foregoing; or (ii) a Transfer to a company in which the Transferor holds at least 50% of the shares and voting rights. In each of the above cases,  the transfer shall come into to effect only after the transferee has executed a written undertaking to comply with the provisions of this Agreement and only as long as such transferee qualifies as a Permitted Transferee, as approved  by the Board. 

8.4. 
Right of First Refusal. If, at any time prior to the IPO, any one of the Founders (the “Offeror”) desires to Transfer any or all of his shares in the Company to a third party other than to a Permitted Transferee (the “Offered Shares”) then such Offeror shall be obligated to give written notice (“Notice”) to the other Founder (“Offeree”) of his intention to Transfer any or all of his shares, providing the details as to the price and terms offered by the third party. [IT IS NECESSARY TO CONSIDER FIRST OFFER TO OTHER SHAREHOLDER; RECEIPT OF AFFIDAVIT FROM THIRD PARTY; INDEPENDENT VALUATION; RE-OFFER FOLLOWING INDEPENDENT VALUATION, etc.] The Offeree shall be required to give written notice of his decision to the Offeror, within 21 days of receipt of the Notice, whether to purchase all, but not less than all, of the Offered  Shares or does not give any notice at all within the allotted period, then the Offeror shall be free to Transfer his shares to a third party, but on terms which shall not be less favorable to the third party than those specified in the Notice. If the Offeror shall not consummate a Transfer to a third party within 45 days of the date following the refusal to purchase by the Offeree, then if the Offeror is still interested in making a Transfer  he shall be obligated to re-commence the offering procedure described in this Section above.  A Transfer to a third party shall only become effective after such third party has executed a written undertaking to comply with the provisions of this Agreement and such Transfer was approved by the Board. The Board shall not refuse to approve a Transfer of shares to a third party on unreasonable grounds. 

8.5. 
Restrictions on Sale. Until the earlier of (i) the IPO; or (ii) the sale of the majority of the Company's issued share capital or all, or substantially all, its assets; or (iii) a period of two years have from the execution hereof; the Founders shall not be entitled to transfer any of their shares in the Company unless such transfer is approved by the company’s Board of Directors.  [IT IS NECESSARY TO CONSIDER [IT IS NECESSARY TO CONSIDER ADDING BRING-ALONG AND TAG-ALONG RIGHTS]
 [IT IS NECESSARY TO CONSIDER ADDING REGISTRATION RIGHTS]
9. Financing [IT IS NECESSARY TO CONSIDER] 

9.1. Until the Company obtains financing from third party sources, the parties shall finance the activities of the Company in direct proportion to their rate of holdings of shares in the Company. 

9.2. The parties anticipate that the first year’s expenses shall be approximately $_____________. 

9.3. Specific expenses and outlays to be made by the Company shall be decided by the Board. It is agreed by the parties that until additional financing is obtained by the Company, the Company shall not expend more than $___________, unless so agreed by a unanimous consent of the Board. 

[IT IS NECESSARY TO CONSIDER DILUTION OF NON-CONTRIBUTING PARTY AND/OR PROTECTION OF FOUNDER AGAINST EXCESSIVE DILUTION]
10. Intellectual Property
The parties agree as follows:

10.1. IP Rights.  All rights, including intellectual property, know-how, and other rights, developed by the Founders in the Fields of Activity (“Technology”) will be the exclusive property of the Company, and no party will be entitled at any time and for any reason to exploit such rights except in the framework of, and for the benefit of, the Company. [IT IS NECESSARY TO CONSIDER SEGMENTATIION OF ASSIGNMENT/LICESING OF IP] 

10.2 Registration in Company’s Name.  All intellectual property rights relating to or arising out of the Technology, including patents and trademarks, which are capable of registration will be registered solely in the name of the Company.

11. Arbitration
Any disputes arising under or in connection with the validity, interpretation and performance of this Agreement that cannot be resolved amicably by the parties shall be brought before a mediator agreed to be the parties for settlement and in the event such settlement is not reached within ____ days then the dispute shall be resolved in arbitration before a single arbitrator. The parties shall endeavor in good faith to mutually agree on the selection of an arbitrator of commercial disputes. If the parties cannot mutually agree on the selection of an arbitrator within ten (10) days of the request, they shall apply to the Chairperson of the Israeli Bar Association to appoint one.[TBD] The arbitrator thus selected shall not be bound to the procedural rules and rules of evidence, but will be otherwise bound by the Israeli substantive law. Arbitration proceedings shall be conducted in Israel, in the Hebrew language. The arbitrator will be requested to render his award within no more than ninety (90) days and to provide, in writing the reasoning for his award. The decision of any such arbitrator shall be final and binding on the parties. The signature of the parties upon this Agreement shall be deemed as a signature upon a deed of arbitration. Each party shall pay the arbitrator’s fees when due, and if he shall not do so, the arbitrator shall enter a final award against such party. 

12. Miscellaneous Provisions

12.1. Good Faith.  Subject to the terms and conditions of this Agreement, each of the parties hereto will act in good faith and devote his  best efforts to take, or cause to be taken, all action, and to do, or cause to be done, all things necessary, proper or advisable under applicable laws and regulations to consummate and make effective the transactions contemplated by this Agreement.

12.2. Expenses.  All costs and expenses incurred in connection with the formation of the Company, shall be borne by the parties in equal shares.

12.3. Amendment and Modification.  This Agreement may be amended, modified or supplemented only by written agreement of  both parties.

12.4. Termination and Survival.  This Agreement shall terminate with respect to any Founder who no longer holds any shares in the Company and as of such date and/or upon liquidation of the Company.  Notwithstanding the foregoing, Sections 7 (non competition), 8 (confidentiality) and 11 (arbitration)  shall survive such termination.

12.5. Waiver of Compliance; Consents. Except as otherwise provided in this Agreement, any failure of any of the parties to comply with any obligation, covenant, agreement or condition herein may be waived by the party or parties entitled to the benefits thereof only by a written instrument signed by the party granting such waiver, but such waiver or failure to insist upon strict compliance with such obligation, covenant, agreement or condition shall not operate as a waiver of, or estoppel with respect to, any subsequent or other failure.

12.6. Notices.  All notices and other communications hereunder shall be in writing and shall be deemed given on delivery if delivered personally or sent by facsimile transmission with electronic confirmation, or four (4) business days following such notice being sent, if mailed by registered or registered, postage prepaid, to the other party at the address as mentioned in the heading of this Agreement (or at such other address for a party as shall be specified by like notice; provided that notices of a change of address shall be effective only upon receipt thereof). 

12.7. Governing Law; Interpretation.  This Agreement shall be governed by and construed in accordance with the laws of Israel. The paragraph and section headings in this Agreement are intended solely for the convenience of reference shall not be used in interpretation of this Agreement.

12.8. Adoption and Ratification by the Company. Upon its formation the parties shall cause the Company to adopt and ratify the terms and conditions of this Agreement.

12.9. Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

12.10. Entire Agreement.  This Agreement, including the exhibits and schedules hereto and the documents, schedules, certificates and instruments referred to herein, embody the entire agreement and understanding of the parties hereto in respect of the transactions contemplated by this Agreement. There are no restrictions, promises, representations, warranties, covenants or undertakings, other than those expressly set forth or referred to herein.  This Agreement supersedes all prior agreements and understandings between the parties with respect to such transactions. 

12.11. Severability.  If any provision of this Agreement is held by a competent court to be invalid or unenforceable under applicable law, then such provision shall be severed from this Agreement and the remainder of this Agreement shall be interpreted as if such provision were so severed and shall be enforceable in accordance with its terms; provided, however, that in such event this Agreement shall be interpreted so as to give effect, to the greatest extent consistent with and permitted by applicable law, to the meaning and intention of the severed provision as determined by the parties or as determined by court of competent jurisdiction.

IN WITNESS WHEREOF, the parties hereto have hereunto set their hands, on the date first above written.

____________________________




______________________

Party A 








Party B 
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