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Introduction

The Alliance pour l’Environnement – AllEnvi – wishes to make available to small and medium-size businesses a framework research collaboration agreement. The purpose of this framework agreement is to facilitate relations between institutions of higher education and/or research with small and medium-size businesses. The negotiation support below comes exclusively within a bilateral relation.

This negotiation support is for information only; it is not binding on the member organisations of AllEnvi. Indeed, beyond this framework, each situation requires adaptation to the case in point.

RESEARCH COLLABORATION AGREEMENT 

BETWEEN:



Name of the institution of higher education and/or research (IHR)


Hereafter: (Acronym) or IHR

State-owned scientific and technological institution / State-owned industrial and commercial institution / State-owned scientific, cultural and professional institution (keep only the necessary wording)

SIRET: (to be completed)
Having its principal place of business at:
(Street)






(postcode and city + cedex)



Represented for the purpose of the presents by (Last name and first name)
In his capacity as Chairman / Chief Executive / Managing Director (keep only the necessary wording)



And by delegation (position, name, date of delegation)

[Optional 1]

Acting both in his name and on behalf of and for the account of [specify the entities represented] within the scope of [specify the name of the structure concerned (UMR, GIS, etc.)]

[Optional 2]

All postal correspondence shall be sent to: (address for postal correspondence)
party of the one part,

AND:



[to be completed]


(corporate form) [required]


Trade and Companies Register [to be completed]


Hereafter: XX [to be completed]


Having its principal place of business at [to be completed]



Represented for the purpose of the present by: [to be completed]


In his capacity as [to be completed]

party of the other part,

Designated hereafter as ‘the Party’ or jointly as ‘the Parties’
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WHEREAS:

Recitals 

The recitals make it possible to define the parties’ motivations precisely as well as the objectives they are pursuing and the spirit in which they hope to collaborate. The information contained in the recitals has the same legal value as the principal stipulations: it forms an integral part of the AGREEMENT.

Describe here with precision the origin, context and objectives pursued.

Provide a general list of the earlier particular knowledge and skills that each of the Parties will contribute to the collaboration (an itemised list of patent applications or of published patents, know-how, software, particular material, etc. of each Party will be appended in Annex 5).

[Optional] Describe here the earlier collaborations between the Parties (research collaboration agreements, service provision, framework agreement, Material Transfer Agreement (MTA, etc.) at the origin of or related to the collaboration under consideration.

The purpose of this AGREEMENT is to establish a collaboration between XX and the IHR and to define the Parties’ rights and obligations within the scope of the collaboration.

IT IS AGREED AS FOLLOWS:

[Optional]

PRELIMINARY ARTICLE – CONDITION PRECEDENT/ RESOLUTORY CONDITION [to be chosen on a case-by-case basis]
Describe the hypotheses for realising the condition precedent or the resolutory condition.

ARTICLE 1 – DEFINITIONS 

OWN KNOWLEDGE: refers to scientific and technical or other knowledge, know-how, biological materials, industrial and/or intellectual property rights and deeds (patents, plant variety certificates, trademarks, software, data bases, etc.) in possession of each of the Parties as of the date this AGREEMENT comes into force or resulting from work carried out in the same Domain but outside the scope of the AGREEMENT and to which it is entitled. The OWN KNOWLEDGE made available by the Parties for the needs of the STUDY is possibly listed in Annex 5.

AGREEMENT: refers to the documents forming the following content with an equivalent level of priority:

- the agreement and its amendments;

- its Annexes.

However, in case of contradiction between the various documents, the most recent document shall prevail for the obligation in question.

SECRET TECHNICAL DOCUMENT: refers to an identified, substantial know-how which is not accessible to the public and transferable.

DOMAIN: refers to the scope of industrial and/or commercial exploitation of the RESULTS of the STUDY.

STUDY: refers to research collaboration between the Parties as defined in Annex 1 – Scientific and Technical Annex.

SUBSIDIARY OF THE IHR: notwithstanding the Commercial Code which defines SUBSIDIARY as a company whose capital is held more than 50 % (L. 233-1 et seq. of the Commercial Code), in this AGREEMENT all companies of which any fraction of the capital is held by the IHR are considered for application of this AGREEMENT to be a SUBSIDIARY.

CONFIDENTIAL INFORMATION: refers to all information and/or data, in any form and of any nature whatsoever, obtained by one Party or disclosed by one Party to the other Party under the terms of the AGREEMENT, and it includes OWN KNOWLEDGE and RESULTS as well as information obtained outside the scope of performance of the AGREEMENT. 
RESULTS: refer to all information and technical and/or scientific knowledge, and in particular know-how, trade secrets, commercial secrets, data, software, files, plans, diagrams, drawings, formulas, and/or any other type of information in any form whatsoever, patentable or not and/or patented or not, that has been developed or acquired by the Parties or their subcontractors within the scope of the AGREEMENT and resulting from performance of the STUDY as well as the intellectual property pertaining thereto. 

[Optional]

A distinction is made between:

· COMMON RESULTS: refer to the RESULTS obtained jointly by the Parties and that may or may not be protected under the terms of intellectual property; and

· OWN RESULTS: refer to the RESULTS obtained by one Party alone, without assistance from the other Party, i.e. without participation in terms of invention or of intellectual, human, material and financial contributions by the other Party and that may or may not be protected under the terms of intellectual property.

ARTICLE 2 – PURPOSE

The purpose of the AGREEMENT is as follows:

- define the modalities of collaboration between the PARTIES for realisation of the STUDY, entitled …………….. , as specified in Annex 1 (Scientific and Technical Annex) and forming an integral part of this AGREEMENT;

- determine the rules for devolution of the intellectual property rights bearing on the RESULTS;

 

- determine the general terms and conditions of access to OWN KNOWLEDGE as well as the general terms and conditions of use and exploitation of the RESULTS within the scope of the DOMAIN and outside the scope of the DOMAIN.

In this AGREEMENT, DOMAIN refers to: 

[to be completed by the finality pursued and by the industrial application or applications under consideration, clearly delimiting this domain]

ARTICLE 3 – IMPLEMENTING MEASURES

3.1.
Breakdown and calendar of the work included in the STUDY

The breakdown and calendar of work shall proceed as spelled out in Annex 1 to the AGREEMENT (Scientific and Technical Annex).

3.2.
Means implemented and cost of operations

The means implemented and the cost of operations are specified in Annex 2 (Financial Annex) appended hereto and forming an integral part of the AGREEMENT.

[Optional]

3.3.
Hosting employees at the IHR

If persons employed by XX are hosted by the IHR for the purpose of carrying out the STUDY (holder of a CIFRE research grant, doctoral student, post-doctoral student, researcher, technician, etc.), insert the clause below about the conditions under which assigned employees external to the IHR are hosted.
For performance of the STUDY referred to in article 1, the IHR agrees to host on its premises of the Unit …………………………………………………………, Mr / Ms ……………………..……….., in his/her capacity as …………………………………………………, under the scientific supervision of ………………………… .

For holders of a CIFRE research grant, specify, as the case may be, the percentage of time spent in the Unit and the percentage of time spent at the partner’s.

Mr / Ms …………………………………… , in his/her capacity as employee of XX, remains under the hierarchical authority of XX. Consequently, XX undertakes to assume fully and alone the responsibility incumbent on it in its capacity as employer (notably in the event of work accidents, cessation of remuneration or termination of work contract for any reason whatsoever) both during the term of the AGREEMENT and thereafter.

In the event of industrial illness or accident, the IHR (Unit …………………………………………) agrees to forward to XX the documents necessary for it for to satisfy its employer obligations.

Mr / Ms …………………..……… , an employee of XX, shall be placed under the Director of the Unit ……………….……………………………… (‘the Unit’) throughout the term of the AGREEMENT and the time assigned to this Unit, but without the employee/employer relationship of subordination being called into question.  Mr / Ms ………………………………… shall be subject to the general discipline applicable to the agents of the Unit (notably the in-house rules and regulations, the hygiene and safety rules, the IT charter, etc.).

In all cases in which travel by Mr / Ms ……………………………. might involve use of a vehicle belonging to the Unit, it is an employee of the Unit who must drive.

[Optional]

Here a distinction should be made between supply/exchange of genetic resources and supply/ exchange other than genetic resources. In the first case, concluding a material transfer agreement is a sine qua non condition for supply or exchange. In the second case, concluding an agreement appears to us to be optional.
3.4 Supply or exchange of genetic resources:
In the event of supply or exchange of genetic resources between the Parties during the term of the AGREEMENT, said Parties agree to sign a Material Transfer Agreement (MTA) based on the specimen appended in Annex 3 hereto prior to any supply or exchange.
It is hereby agreed between the Parties that the Material Transfer Agreement is subject to the rights and obligations of the AGREEMENT. 
In the event of supply or exchange of genetic resources by third parties during the term of the AGREEMENT, the Parties agree to sign a Material Transfer Agreement (‘MTA’) based on the specimen in Annex 4 hereto prior to any supply or exchange.
3.5 Supply or exchange of material other than genetic resources: 

In the event of supply or exchange of material other than genetic resources during the term of the AGREEMENT, and following the specimen appended in Annex 4, the Parties agree to sign an AGREEMENT providing for the following:

- the type of material (technical, data, software, etc.) concerned;

- a precise description thereof; 

- where applicable, its method of protection (patent, secret know-how, etc.);

- the conditions of return/destruction, as the case may be;

[Optional]

- the conditions for custody of the material.


ARTICLE 4 – FINANCIAL PARTICIPATION BY XX

(Optional)

If necessary, specify whether the financial participation by XX comes in full or in part from state aid – e.g. Ministry, Oséo, Region, etc.
Annex 2 to the AGREEMENT spells out the contribution by the Parties to the purpose of the AGREEMENT.

4.1.
For the performance of the AGREEMENT, XX agrees to pay the IHR an (all-inclusive) sum of …………......….... euros net of taxes, with any VAT that may apply being added to this amount. 

It is understood that this sum is subject to the VAT at the rate in force on the date of billing.
(Optional)

(If intra-Community partner)

4.1.
For the performance of the AGREEMENT, XX agrees to pay the IHR an (all-inclusive) sum of …………......….... euros net of taxes. XX declares that it is subject to VAT in …………….. (country of origin). XX thus pays the VAT at the rate in force to the tax authorities of …………….. (country of origin). The IHR is in no way responsible for failure by XX to pay the VAT.

(If extra-Community partner)

4.1.
For the performance of the AGREEMENT, XX agrees to pay the IHR an (all-inclusive) sum of …………......….... euros. In application of the French General Tax Code, the sum paid to the IHR by XX is exempt from the French VAT.

Said sum is paid on presentation of an invoice by the IHR sent to:


Monsieur l'Agent Comptable of the IHR in .........

Trésor Public no. ...........

4.2.
The above-mentioned sum is paid in accordance with the following payment schedule:

· [to be completed]

Attention! For payment of the balance, it is recommended that only a reduced fraction of the total amount (in the order of 10 %) be accepted.
4.3
Free application of the sums paid

The IHR can decide to allocate part of the all-inclusive contribution paid by XX to remunerating the employees. This part includes a provision for the purpose, as the case may be, of covering on an inclusive basis the costs brought about by payment of job loss benefits. [Option: specify fixed rate of withholding for loss of employment]
Application by the IHR of the all-inclusive contribution paid by XX is not subordinated to conditions of time limit or to providing supporting documents.

4.4.
The sums paid by XX may give a right, to its benefit, to a research tax credit, subject to the conditions set out in article 244 quater B of the French General Tax Code.

ARTICLE 5 – MANAGEMENT OF THE COLLABORATION

5.1. Coordination


The scientific directors of the CONTRACT are:


For the IHR:
-[Name] + [Research Unit]




-[Name] + [Research Unit]

If more than one Research Unit is concerned, specify the coordinator’s name.


For XX:
- [to be completed]




- [to be completed]
5.2.
Technical Committee


5.2.1. Composition
A TECHNICAL COMMITTEE is created, comprised of:

· x representatives of XX: [to be completed]

· x representatives of the IHR: [to be completed]

Attention! It is recommended that parity between the partners be observed.

A list of representatives by name can be changed on condition that the other Party or Parties be informed thereof beforehand.

For consulting purposes, the Parties, at their request, can be assisted by representatives of their establishment or by outside experts, who are also bound by the obligations of confidentiality laid down in article 6.

5.2.2.
Periodicity


This TECHNICAL COMMITTEE meets at least once every …… [to be completed] months at the initiative of the most diligent Party, and at any time at the request of the majority of its representatives.


Meetings take place alternatively at each of the Parties’ unless otherwise agreed.


Meetings can also take place by conference call.

5.2.3.
Role


The role of the TECHNICAL COMMITTEE is to take all measures, in addition to the contractual measures already provided for, necessary for harmonious development of the STUDY.

It acts by means of decisions and opinions reached unanimously.


Its power of decision is limited to adjustments of the AGREEMENT which increase neither the rights nor the obligations of the Parties such as they result from the presents. It concerns the following:

· follow-up on the progress of research;

· reorientation – but not extension or cancellation – of the research.


Its duties of studies, opinions and proposals provided to General Management of the two Parties concern the following:

· cancellation or extension of the research program;

· publication/communication of the RESULTS and its modalities within the scope of article 7;

· protection of the RESULTS: Patent, plant variety certificate, software, trademark, data base, SECRET TECHNICAL FILE, etc.;

· immediate industrial exploitation of the results obtained during the collaboration; 

· continuation of work (research, development);

· disputes of a technical nature.

5.3.
Minutes – Reports

Minutes of the meetings of the TECHNICAL COMMITTEE are drawn up and approved by all representatives at the close of each meeting without this having the effect of increasing the rights and obligations of a Party to the AGREEMENT against its will.

The TECHNICAL COMMITTEE draws up the following:

· a report, at least once a year, on the state of progress of the work undertaken within the scope of the presents;

· no later than three (3) months following expiry of the AGREEMENT, a final summary report.

These reports are forwarded to the signatory Parties.

ARTICLE 6 – CONFIDENTIALITY

Within the scope of CONFIDENTIAL INFORMATION, as defined in article 1 of the AGREEMENT:

6.1.
Each Party agrees, unless otherwise consented in writing by the other Party, to do the following:

· consider the CONFIDENTIAL INFORMATION strictly confidential and treat it with the same degree of protection it grants its own CONFIDENTIAL INFORMATION; 

· not use the CONFIDENTIAL INFORMATION for purposes other than performance of the AGREEMENT;

· not disclose the CONFIDENTIAL INFORMATION to third parties;

· transmit the CONFIDENTIAL INFORMATION under its responsibility only to employees or subcontractors who are directly concerned by the AGREEMENT, themselves subject to contractual or statutory confidentiality.

6.2.
Not considered confidential is CONFIDENTIAL INFORMATION for which the Party that has received it can prove:

· that it belonged to the public domain at the time it was communicated; or

· that it subsequently entered the public domain otherwise than by failure to meet the present obligation of confidentiality; or

· that the Party held it prior to its being communicated, it being possible to prove this prior holding through the existence of appropriate documents in its files; or

· that it was developed independently by one or more members of the personnel of the receiving Party not having had access to said information; or

· that the Party received it freely from a third party which is authorised to disclose it; or

· that it is bound by the law or regulations to communicate said information or by an injunction of any competent administrative or judicial authority.

6.3.
The commitments of this article shall remain valid until the term of the AGREEMENT and for X in letters (X in figures) years following its expiry.

The duration of confidentiality is to be flexible according to the degree of obsolescence of technical knowledge in the domain concerned.


However, they cannot prevent publication of the RESULTS, in compliance with article 7; the filing of industrial property rights, as specified in article 8; and exploitation of the RESULTS, as specified in article 9.

Each Party transfers to the other Party only that CONFIDENTIAL INFORMATION it judges necessary for performance of the AGREEMENT, subject to the right of third parties. No stipulation of the AGREEMENT can be interpreted as requiring one of the Parties to disclose CONFIDENTIAL INFORMATION to the other Party beyond that which is necessary for performance of the AGREEMENT.
ARTICLE 7 – PUBLICATION – COMMUNICATION

7.1.
In application of the stipulations of article 6.3, during the term specified in article 7.2, or as long as a SECRET TECHNICAL FILE as specified in article 7.2.2. subsists, proposals bearing on written or oral publications or communications by the Parties on the RESULTS will be subject to the conditions of this article. 

7.2.
Throughout the term of this AGREEMENT and for X (in letters) (X in figures) [to be adapted: not to exceed 18 months] years thereafter, all proposed publications or communications to third parties shall be submitted in writing for consent by the other Party, following the opinion of the TECHNICAL COMMITTEE. The other Party shall benefit from a period of one (1) month to give its consent. Without reply by said other Party within the allotted period, its consent will be considered vested. 

However, publication or communication can prevent neither the taking out of a patent nor possible industrial and/or commercial exploitation of the SECRET TECHNICAL FILE.


Consequently:

7.2.1
If it is possible that the RESULTS might lead to filing an application for patent, secrecy shall be maintained until the date of filing, and at the latest six (6) months [to be adapted accordingly – from 6 to 18 months] after the request for publication or communication. 

Moreover, the Parties can decide by mutual consent to defer publication or communication of additional results to third parties intended to back up the application for patent until the end of the year of priority (i.e. one year after the application has been filed). 

7.2.2
If it is possible that the RESULTS might be used for industrial exploitation on the Secret Technical File, the Parties shall determine between them the share of the RESULTS that will constitute said SECRET TECHNICAL FILE and which in no case can be published during the period of exploitation of this share of the RESULTS.

7.2.3.
The RESULTS that do not come within a Secret Technical File and/or an application for patent can be included in a publication or communication to third parties after written consent by the Parties. In case of refusal for a cogent reason, interdiction to publish or communicate can bear only on a maximum duration of six (6) months [to be adapted accordingly – from 6 to 12 months] as from the date the matter is referred to the TECHNICAL COMMITTEE. At the end of this period, the Parties will be at liberty to proceed with publication.

In any event, no Party will be authorised, without formal consent by the Party which is the owner thereof, to publish CONFIDENTIAL INFORMATION or to communicate it to third parties.

Note: the maximum duration of interdiction to publish/communicate is from 6 to 12 months. It can be revised downwards or upwards following negotiation with the partner.
7.3.
The employees of the IHR maintain the possibility of presenting their work and RESULTS in the activity report they are required to periodically submit to their assessment authority.

7.4.
The RESULTS relative to risks for public health and/or for the environment can be communicated freely to the public authorities concerned after informing the TECHNICAL COMMITTEE thereof.

7.5.
Publications and communications must mention the assistance provided by each of the Parties to realisation of the STUDY.

[Optional]

7.6.
Before the dissertation defence, the content of the thesis of Mr / Ms .........……………... shall be submitted to the TECHNICAL COMMITTEE which will verify that it contains no information that might be included in a deed of industrial property or in a SECRET TECHNICAL FILE. Where applicable, the dissertation defence shall take place behind closed doors.

ARTICLE 8 – OWNERSHIP OF OWN KNOWLEDGE AND OF THE RESULTS

8.1. Ownership of OWN KNOWLEDGE

Each Party remains the owner of its OWN KNOWLEDGE, as defined in article 1 of the AGREEMENT. 

Note: Possibly specify a list of OWN KNOWLEDGE of each of the partners in Annex 5.

8.2.
Ownership of the RESULTS

[Optional]

OWN RESULTS are the property of the Party that has generated them.

The property rights bearing on COMMON RESULTS shall belong to the IHR and XX jointly, in accordance with the following:


Choose one of the two hypotheses, considering that hypothesis B is to be privileged:
hypothesis A: according to a portion of … % for the IHR and … % for XX.

hypothesis B : according to a portion that will be defined at the latest on expiry of the AGREEMENT proportionally to the intellectual, material, human and financial contributions by the Parties.

If the (COMMON) RESULTS were to be generated in part by the employees of a common research structure (of the ‘Mixed Research Unit’ type), the supervisory IHRs of said structure will be considered a sole joint owner Party. It is understood that said supervisory authorities shall be personally responsible for sharing among themselves the portion of joint ownership attributed to them in application of the convention governing the structure.

8.3 Protection of the RESULTS

[Optional]

The Party that owns the OWN RESULTS alone decides on protection of its OWN RESULTS.

If the (COMMON) RESULTS were to be subject to protection and/or to industrial and/or commercial exploitation, joint ownership rules and regulations shall be drawn up between the Parties as quickly as possible and prior to any industrial and/or commercial exploitation in order to fix the conditions of management of their rights and obligations (as well as the hypothesis B portions above).
8.3.1 (COMMON) RESULTS not protected by secrecy:
The Parties determine the best possible protection.
Following the opinion of the TECHNICAL COMMITTEE, XX and the IHR together assess the opportunity of filing one of the following:
- applications or industrial property deeds on the (COMMON) RESULTS, notably applications for patents or plant variety certificates;
- results protected as literary and artistic property, such as data bases and software.
Unless renounced by one of the PARTIES, as provided for below, applications for industrial property deeds and, once the filings stemming from the (COMMON) RESULTS are proceeded with, both in France and abroad, subject to the rights of third parties, in the joint names of the two PARTIES and at their cost proportionally to their share. 
All (COMMON) RESULTS protected by an intellectual property right are subject to joint ownership rules and regulations drawn up between the Parties as soon as necessary, and in any case prior to any industrial and/or commercial exploitation. 
As a general rule, the Parties collaborate with each other, facilitate all procedures and pass on to one another all information necessary for drawing up the joint ownership agreement and then for managing, maintaining and implementing rights.
In particular, the Parties agree to provide all useful technical and administrative documents necessary for filing for and obtaining intellectual property deeds.
The Parties ensure the following:
· that the names of the inventors, breeders and authors be mentioned, unless the persons concerned are opposed to this;
· that their respective researchers, listed as inventors, breeders or authors, provide all signatures and carry out all formalities required for filing, maintaining and defending said intellectual property rights;
· that each is personally responsible for remunerating its own inventors, breeders and authors.
The joint ownership agreement determines in particular the Party that has the capacity to undertake all measures for protecting, obtaining and maintaining the rights pertaining to the deeds stemming from the (COMMON) RESULTS as well as to manage said rights.
(Option)
It is hereby agreed that in consideration of the exclusivity it might be granted under the terms of article 9, and so long as this exclusivity remains, the Party that benefits therefrom shall pay the costs linked to the administrative procedures of preparing, filing for and obtaining the patents and of keeping them in force, both in France and abroad. To do so, it chooses freely, as the case may be, its mandating agency or its own Intellectual Property Department.
8.3.2 Renunciation
If one of the Parties renounces filing an application for patent or a procedure for issuing a patent or keeping it in force, the renouncing Party informs the other Party thereof which can then, at its expense, proceed with the required procedures.

The same is true if one of the Parties does not wish to extend protection abroad to a particular country.

In the absence of reply within thirty (30) days following notification of a renunciation by one of the Parties, the other Party will be considered not to be interested in continuing the corresponding procedures.

In all cases of renunciation, the Party that renounces agrees to yield to the other Party its rights on application for patents and/or on patents issued for continuation of the procedure for issuing patents or keeping them in force.

8.3.3
Protection of (COMMON) RESULTS by secrecy:
In dispensation from the stipulations above, the (COMMON) RESULTS for which XX considers that it must apply protection by secrecy can result, after agreement between the PARTIES, in setting up a SECRET TECHNICAL FILE. Any refusal by the IHR must be justified by cogent reasons. 
In this case, it is determined between Parties by mutual consent as follows:
- the share of RESULTS that constitutes said SECRET TECHNICAL FILE and which, consequently, cannot be published without prior written consent by the other Party, subject however to the stipulations of article 7.2;

- the content of the information that does not come within the SECRET TECHNICAL FILE and that might be subject to publication or communication to a third party in application of article 7.

ARTICLE 9 – USE / EXPLOITATION OF THE RESULTS

9.1.
Use of the (COMMON) RESULTS for the purpose of research

Each Party enjoys a non-exclusive and non-transferable right of use without financial compensation to all (COMMON) RESULTS for its own research activities, including within the scope of cooperation with third parties, in observance of the stipulations provided for in the article ‘Confidentiality’, to the exclusion of all activities, even free of charge, of an industrial or commercial nature, be they direct or indirect.

(Optional and solely in the case of COMMON RESULTS and OWN RESULTS) 

9.2.
Use of OWN RESULTS for the purpose of research

Each of the Parties is free to use the OWN RESULTS belonging to it. 

In observance of the stipulations laid down in the article ‘Confidentiality’, each Party enjoys a non-exclusive and non-transferable right of use without financial compensation to the OWN RESULTS of the other Party: 

i) for its own activities of internal research; and 

ii) for its activities of collaborative research with third parties, subject to prior consent by the owner Party. 

This right of use is understood to the exclusion of all activities of a commercial nature, even free of charge, be they direct or indirect.

(Optional) 

9.3.
Exploitation rights on OWN KNOWLEDGE
If OWN KNOWLEDGE proves necessary for exploitation of the RESULTS, rights on exploitation will be granted to the exploiting Party by the owner Party subject to any rights of third parties, pursuant to conditions, and notably financial conditions, to be determined by mutual consent.

(Hypothesis 1)

9.4
 EXPLOITATION OF THE (COMMON) RESULTS 
The conditions for exploitation of the (COMMON) RESULTS shall be negotiated on a case-by-case basis in view of the STUDY, the IHR involved and the Parties’ objectives.

For the purposes of clarity and simplification, this framework agreement will not provide a model clause for each of the numerous conceivable methods of exploitation.

Each collaboration agreement (based on this ‘framework agreement’) can thus specify the following:

· the rules relative to granting rights within the DOMAIN and outside the DOMAIN; 

· the rules relative to the territorial and temporal extent of the rights granted; 

· their exclusive or non-exclusive nature; 

· the duration of the possible exclusivity granted (obligation for the partner to exploit or undertake work for developing the (COMMON) RESULTS; 

· the conditions in case of direct exploitation and those in case of indirect exploitation (exploitation by subsidiaries or sub-licence to third parties, etc.); 

· possible concession of an option on licence prior to concession of a licence; 

· the form of the financial return to be paid to the IHR (or its SUBSIDIARY) in compensation for concession of a right to exploitation (this financial compensation can be made up inter alia of royalties, payment of interim cash milestones with guaranteed minima, this list of forms of return not being restrictive) and definitions of the items making it possible to calculate the basis for financial returns (Net Sales, Revenue, etc.);

· referral to a later joint ownership and exploitation agreement that will fix, when the time comes, once the (COMMON) RESULTS have been obtained, the precise conditions for their exploitation.

(Hypothesis 2)

9.4.
The RESULTS are not intended to be exploited industrially or commercially:

Given the nature of the work, the Parties agree that the RESULTS are not intended to be exploited industrially or commercially. They will be the subject of publication or communication pursuant to the conditions specified in article 7 of the AGREEMENT.

However, if RESULTS were to be applied industrially or commercially, the Parties shall consult one another to determine methods of valuation by mutual consent. 

[Option: It is specified that the IHR has mandated a SUBSIDIARY (name) to valuate the results of its research. Consequently, this SUBSIDIARY is authorised to negotiate, sign and manage the licence agreements and exploitation agreements on behalf of the IHR].

ARTICLE 10 – TERM OF THE AGREEMENT AND EFFECTIVE DATE

This AGREEMENT shall remain in effect for ………………… years from …………….. [date to be specified or date of signature – taking account of any conditions precedent that might be integrated into the AGREEMENT]. 

It can be modified or extended by amendment. 

ARTICLE 11 – TRANSFER OF THE AGREEMENT

11.1 Intuitu personae

The Parties declare that the AGREEMENT is concluded ‘INTUITU PERSONAE’. Consequently, no Party is authorised to yield or transfer all or part of the rights and obligations incumbent on it under the terms of this AGREEMENT without prior written authorisation from the other Party.

11.2 Modification of XX
In the event of merger, acquisition or transformation of XX, or in that of transfer of activity to another entity, this AGREEMENT cannot be transferred without the IHR being informed thereof in writing beforehand.

ARTICLE 12 – SUBCONTRACTING

(Option) 
(Subject to consent by the other Party) Each Party can subcontract part of its share of the work to a third party, but it remains fully responsible for realisation of the part of the work it has entrusted to this third party. Each Party imposes on the third-party subcontractor by contract the essential obligations necessary for observance of the stipulations of this AGREEMENT. 
In particular, each Party agrees, within the scope of the subcontracting agreement, to take all necessary steps to acquire or to see to it that it is granted the intellectual property rights on the results of the work carried out and obtained by the third-party subcontractor so as not to limit the rights conferred on the other Party within the scope of this AGREEMENT. 
Each Party agrees that no third-party subcontractor can lay claim to any industrial right or right to exploitation whatsoever under the terms of articles 8 and 9 below.

ARTICLE 13 – TERMINATION – EXPIRY

13.1.
This AGREEMENT will be terminated ipso jure by one of the Parties in the event of failure by the other Party to perform one or more of the essential obligations contained in its various clauses. This termination will become effective only …. months (Note: usually three months) after a recorded delivery letter is sent by the plaintiff Party setting forth the reasons for the claim unless, within this period of time, the defaulting Party has satisfied its obligations or provided proof of an impediment due to a case of force majeure in keeping with the case law in force. Exercising this option of termination does not exempt the defaulting Party from meeting the contracted obligations until such date as termination comes into force, and this subject to any loss that might be sustained by the plaintiff Party due to early termination of the AGREEMENT.

13.2.
Expiry or termination of this AGREEMENT shall not affect the stipulations of articles 6, 7, 8, 9, 14 and 15 above.

ARTICLE 14 – GOVERNING LAW – DISPUTES – CONTESTATIONS 

14.1.
Governing law

This AGREEMENT is governed by French law.

14.2.
Difficulty with interpretation: attempt to reach an initial amicable resolution
In case of difficulty with interpretation or performance of this AGREEMENT, the Parties shall strive to resolve their dispute amicably.

14.3.
Dispute: recourse to outside expert appraisal in proceedings of first instance

In the event of a dispute between the Parties with regard to application of these stipulations, they agree to appeal to an outside expert acting in the capacity of common agent appointed by mutual consent or, failing that, by the Presiding Judge of the High Court of Justice of Paris at the suit of the most diligent Party. The expert will be given two (2) months as from the time the matter is referred to him to submit an opinion.

14.4.
Attribution of territorial jurisdiction
In case of persistent disagreement, competency is attributed to the jurisdiction of (place of the IHR’s registered office).

ARTICLE 15 – RESPONSIBILITY – INSURANCE

15.1 Damage to third parties
Each of the Parties remains liable under the conditions of ordinary law for any damage it might cause to third parties in the course of performance of this AGREEMENT.

15.2 Damage between the Parties 
15.2.1 Damage to persons
Each of the Parties covers its employees pursuant to the legislation applicable in the area of social security and the system of industrial accidents and illnesses it comes under, and it proceeds with the formalities incumbent on it. 

Compensation for damage sustained by these employees due to or on the occasion of performance of the AGREEMENT thus takes place within the scope of the legislation bearing on social security and the system of industrial accidents and illnesses and within the scope of their own status.

15.2.2 Damage to property
Each of the Parties is responsible, under the conditions of ordinary law, for the damage it causes, due to or on the occasion of performance of the AGREEMENT, to the movable or unmovable property of another party.

15.2.3 Guarantees and responsibilities arising out of the RESULTS
The Parties acknowledge that OWN KNOWLEDGE, RESULTS or any other CONFIDENTIAL INFORMATION communicated by one of the Parties to the other Party within the scope of performance of this AGREEMENT are communicated in their state, without any guarantee of any nature whatsoever. 

Formally excluded are all guarantees bearing, inter alia, on commercial and/or industrial exploitation of the RESULTS, their safety, compatibility or conformity with a specific use, absence of error or of defect or dependence in relation to rights of third parties.

Said OWN KNOWLEDGE, RESULTS and CONFIDENTIAL INFORMATION are used by the Parties within the scope of the AGREEMENT at their sole expense, risks and perils, respectively, and thus neither of the Parties shall take action against another Party, its possible subcontractors or its employees on any grounds and for any reason whatsoever due to use of such OWN KNOWLEDGE, RESULTS and CONFIDENTIAL INFORMATION.

(Option)

Each Party undertakes to obtain the same waiver from its insurer.

15.3 Insurance
Each Party shall take out and keep in force the insurance policies necessary for covering the consequences incurred by its liability due to any possible damage to property or persons that might occur within the scope of performance of this AGREEMENT.

The rule according to which ‘the State is its own insurer’ applies to ……………………  Consequently, the latter cover on their budgets any damage they might cause to third parties due to their activity.
ARTICLE 16 – ITEMS FORMING THE AGREEMENT

This AGREEMENT comprises sixteen (16) articles and … pages of signatures, one signature for each Party, and the following Annexes: ……  Together, these documents constitute an original copy.

(Place), date

In           original copies

	XX


	IHR

	Name and capacity of the signatory


	Name and capacity of the signatory


Annex 1 
SCIENTIFIC AND TECHNICAL ANNEX
-

Description of the research projects
AND
Calendar of work

· under the responsibility of the IHR:

[to be completed]

· under the responsibility of XX:
[to be completed]

· common to both Parties

[to be completed]

Annex 2
Financial Participation

Summary table
	Projected expenses, excl. taxes 
(when the VAT is applicable)
	TOTAL excl. TAXES
	Distribution over the term of the project
(to be adapted)

	 
	 
	2014
	2015
	2016

	Expenses linked to the structure
[Expenses covered by contribution of the State-owned scientific and technological establishment]
	 
	
	
	

	Permanent staff
	 
	
	
	

	Existing equipment (depreciations)
	 
	
	
	

	Other
	
	
	
	

	Additional expenses 
[financed by the Partner]
	
	
	
	

	Temporary staff
	 
	
	
	

	Term contracts
	 
	
	
	

	Internships
	 
	
	
	

	Operation / Equipment
	 
	
	
	

	Purchase of permanent equipment
	
	
	
	

	Consumables
	
	
	
	

	Other expenses / Other direct costs
	 
	
	
	

	Mission expenses
	
	
	
	

	Subcontracting
	 
	
	
	

	Structure costs /management costs 
	 
	
	
	

	
	
	
	
	

	TOTAL  COST NET OF TAXES
	    €                       
	     €            
	€                  
	€                  

	Of which self-financed by the IHR  net of taxes  
	 
	 
	 
	 

	Of which contribution by the Partner, excl. taxes  
	 
	 
	 
	 


Annex 3

MATERIAL TRANSFER AGREEMENT (MTA) ON GENETIC RESOURCES BETWEEN THE PARTIES

A) Parties

	Between 
Name of the institution of higher education and/or research (IHR)
State-owned scientific and technological establishment / State-owned industrial and commercial establishment / State-owned scientific, cultural and professional establishment (keep only the necessary name)
Having its registered office at (Rue)


  (postcode and city + cedex)
Represented for the purpose of the presents by: (Last name and first name of the Unit Director – if he has delegation)
Position: Unit Director (to be completed)
Postal address : (to be completed)
Email address : (to be completed)
[Optional 1]
Acting both in its own name and on behalf of and for the account of [indicate the entities represented] within the scope of [indicate the name of the structure concerned (UMR, GIS, etc.)]
Hereafter the ‘Supplier’
Acting both in his own name and on behalf of and for the account of [indicate the entities represented]
	
	And
[to be completed]
(corporate form) [required]
Trade and Companies Register [to be completed]
Having its principal place of business at  [to be completed]
Represented for the purpose of the presents by: [to be completed]
Position: [to be completed]
Postal address : (to be completed)
Email address : (to be completed)
Hereafter the ‘Beneficiary’ 
Acting both in his own name and on behalf of and for the account of (indicate the entities represented)


Hereafter the ‘Parties’
B) Purpose

The purpose of this agreement is to determine the conditions of transfer, use and return of the material and associated traditional knowledge (‘MATERIAL’) transmitted and of the information pertaining thereto (‘INFORMATION’). 
This transfer is carried out within the scope of the research collaboration agreement (‘Research Agreement’) whose program is ‘(research program to be completed)’, signed on   /  /    between the IHR and XX. 
The Party that provides the MATERIAL and/or INFORMATION will be called hereafter the Supplier. The Party that receives this MATERIAL and/or INFORMATION will be called hereafter the Beneficiary. 
	Description of the MATERIAL including associated traditional knowledge
	Name + possibly appended list


	Description of the MATERIAL and INFORMATION
(for each component, indicate the MATERIAL, its physical characteristics, number of parcels, etc.)

	Form in which the Material is transferred
Associated INFORMATION (confidential or not) + possibly a list 
 

	Intellectual property attached to the MATERIAL

	Plant variety certificate :
Patent :
Possible limitations or conditions associated with the MATERIAL, particularly by virtue of a Material Transfer Agreement pre-existing this patent :
-
-
-


	Origin of the MATERIAL
	Description of the supplier centre : 
Description of the country of origin :



C) General conditions of transfer
1
The MATERIAL and INFORMATION are exchanged on a non-exclusive basis and with the sole aim of completing the programme of research and experimentation mentioned in this agreement and described in the Research Agreement.
2 On expiry of the Research Agreement, the Supplier can ask the Beneficiary to return the MATERIAL to it or to destroy it as well as any derived material. Any use of the MATERIAL beyond this term, including keeping the MATERIAL, shall be subject to prior written consent by the Supplier. 
3 The Beneficiary acknowledges that the MATERIAL and INFORMATION form part of the Supplier’s PRIOR KNOWLEDGE, as defined in the Research Agreement. The MATERIAL and/or INFORMATION can be transferred by the Beneficiary to any third party only with the Supplier’s prior written consent and on condition that the third party observe all the conditions of this MTA.   
4 The Beneficiary can obtain no right, property deed or licence on the MATERIAL and INFORMATION provided by the Supplier without prior written consent negotiated with the Supplier, as provided for in the Research Agreement. 
No right of a commercial nature or licence is granted or implied by the supply of MATERIAL to the Beneficiary by the Supplier aside from what is provided for by the Research Agreement. If the Parties were to be led to use the MATERIAL for purposes of commercial exploitation, it comes under their responsibility, prior to any commercial use, to negotiate the conditions of such exploitation in good faith for the purpose of sharing the advantages with the competent authority of the country of origin of the MATERIAL in application of the Convention on Biological Diversity (CBD), adopted in Rio de Janeiro on 22 May 1992 and coming into force on 29 December 1993.  The research agreement to which this MTA is appended thus constitutes a sharing of advantages between the Parties.
5 The MATERIAL cannot be included in an application for patent or any other industrial property deed by the Beneficiary without prior written consent from the Supplier.
6 The Beneficiary acknowledges the confidential nature of the MATERIAL and INFORMATION provided by the Supplier and agrees to apply to it the obligations of confidentiality stipulated in the Research Agreement. Moreover, the Beneficiary is responsible for applying the obligations of this agreement as concerns any person having access to the MATERIAL and INFORMATION provided by the Supplier. 
7 Written or oral publications and communications by the Beneficiary are subject to the conditions defined in the Research Agreement. The Parties agree to mention the origin of the MATERIAL in each publication and communication of the Results coming from the STUDY.
8 Beneficiary’s rights and obligations: 
The Beneficiary alone shall be responsible for observance of the regulations, particularly those bearing on sanitation (quarantine, etc.) and biosecurity, as well as of the rules governing import and dissemination of the MATERIAL applicable in the country or countries where the MATERIAL has been introduced or disseminated by virtue of this MTA.
The Beneficiary shall ensure that the MATERIAL will be handled only by persons having the adequate skills, knowledge, experience and abilities in premises and with the use of equipment adapted to the nature of the MATERIAL. The Beneficiary alone shall be held liable for any damage, accidents or other obligations that might result from the use or nature of the MATERIAL, and this for whatever reason.
9 Supplier’s guarantees and obligations: 
The Supplier guarantees the sanitary conditions of the Material solely for the items defined in the official certificate attached to the MATERIAL, attesting that it is in observance of the sanitary requirements of the country of the Beneficiary on the date of the transfer (Phytosanitary Certificate issued by the national organisation for the protection of plants for plant biological resources, equivalent certificates or attestations for animal biological or microbial resources).
The MATERIAL is by nature experimental and is supplied without any guarantee or commitment as to its quality, viability or purity (genetic or physical) or to the behaviour or adequacy of the MATERIAL for a particular purpose. The Supplier also gives no guarantee as to its use, effectiveness, absence of toxicity or safety for a particular use.
In no way shall the Supplier be held liable for losses or accidents, whatever their nature, that might result from the supply of the MATERIAL to the Beneficiary, from its intentional or non-intentional dissemination or from any use of the MATERIAL that might be made thereof by the Beneficiary.  
	D) Signature

	Supplied by
	Received by

	Manager of the laboratory
	
	

	Organisation
	
	

	Date 
	
	

	Signature 
	
	


Annex 4

MATERIAL TRANSFER AGREEMENT 

(other than genetic resources)
A) Parties 
	From
Name of the institution of higher education and/or research (IHR)
State-owned scientific and technological institution / State-owned industrial and commercial institution / State-owned scientific, cultural and professional institution (keep only the necessary wording)
Having its registered office at (Rue)


  (postcode and city + cedex)
[Optional 1]
Acting both in its own name and on behalf of and for the account of [indicate the entities represented] within the scope of [indicate the name of the structure concerned (UMR, GIS, etc.)]
Represented for the purpose of the presents by: (Last name and first name of the Unit Director – if he has delegation)
Position: Unit Director (to be completed)
Postal address : (to be completed)
Email address : (to be completed)
Hereafter the ‘Supplier’
Acting both in his own name and on behalf of and for the account of [indicate the entities represented]

	
	To
[to be completed]
(corporate form) [required]
Trade and Companies Register [to be completed]
Having its principal place of business at  [to be completed]
Represented for the purpose of the presents by: [to be completed]
Position: [to be completed]
Postal address : (to be completed)
Email address : (to be completed)
Hereafter the ‘Beneficiary’ 
Acting both in his own name and on behalf of and for the account of [indicate the entities represented]


Hereafter the ‘Parties’
B) Purpose

The purpose of this agreement is to determine the conditions of transfer, use and return of the material (‘MATERIAL’) transmitted and of the information pertaining thereto (‘INFORMATION’). 
This transfer is carried out within the scope of the research collaboration agreement (‘Research Agreement’) whose program is ‘(research program to be completed)’, signed on   /  /    between the IHR and XX. 
The Party that provides the MATERIAL and/or INFORMATION will be called hereafter the Supplier. The Party that receives this MATERIAL and/or INFORMATION will be called hereafter the Beneficiary. 
	Ownership of the MATERIAL
	

	Description of the MATERIAL
(for each component, specify the MATERIAL, its physical characteristics, number of parcels, etc.)
	

	Origin of the MATERIAL
	

	Safety (safety conditions to be observed for use of the Material) 

	

	Date of transmission
	


	C) Tracing of shipment

	
	Date of shipment:
	Invoice number:
	Shipping company:

	
	
	
	

	My signature confirms shipment of the Material


	Name and telephone number in capital letters:
	Signature
	


	D) Tracing of reception

	Description of the state of the Material when received:

	
	
	
	


E) General conditions of transfer

1
The MATERIAL and INFORMATION are exchanged on a non-exclusive basis and with the sole aim of completing the programme of research and experimentation mentioned in this agreement and described in the Research Agreement. 
2 On expiry of the Research Agreement, the Supplier can ask the Beneficiary to return the MATERIAL to it or to destroy it as well as any derived material. Any use of the MATERIAL beyond this term, including keeping the MATERIAL, shall be subject to prior written consent by the Supplier.
3 The Beneficiary acknowledges that the MATERIAL and INFORMATION form part of the Supplier’s PRIOR KNOWLEDGE, as defined in the Research Agreement. The MATERIAL and/or INFORMATION can be transferred by the Beneficiary to any third party only with the Supplier’s prior written consent and on condition that the third party observe all the conditions of this MTA.   
4 The Beneficiary can obtain no right, property deed or licence on the MATERIAL and INFORMATION provided by the Supplier without prior written consent negotiated with the Supplier, as provided for in the Research Agreement. 
No right of a commercial nature or licence is granted or implied by the supply of MATERIAL to the Beneficiary by the Supplier aside from what is provided for by the Research Agreement.
5 The MATERIAL cannot be included in an application for patent or any other industrial property deed by the Beneficiary without prior written consent from the Supplier.
6 The Beneficiary acknowledges the confidential nature of the MATERIAL and INFORMATION provided by the Supplier and agrees to apply to it the obligations of confidentiality stipulated in the Research Agreement. Moreover, the Beneficiary is responsible for applying the obligations of this agreement as concerns any person having access to the MATERIAL and INFORMATION provided by the Supplier. 
7 Written or oral publications and communications by the Beneficiary are subject to the conditions defined in the Research Agreement. The Parties agree to mention the origin of the MATERIAL in each publication and communication of the Results coming from the STUDY.
8 The Beneficiary alone shall be responsible for observance of the regulations, governing import and dissemination of the MATERIAL applicable in the country or countries where the MATERIAL has been introduced or disseminated by virtue of this MTA.
The Beneficiary shall ensure that the MATERIAL will be handled only by persons having the adequate skills, knowledge, experience and abilities in premises and with the use of equipment adapted to the nature of the MATERIAL. The Beneficiary alone shall be held liable for any damage, accidents or other obligations that might result from the use or nature of the MATERIAL, and this for whatever reason.
The MATERIAL is by nature experimental and is supplied without any guarantee or commitment as to its quality, viability or purity (genetic or physical) or to the behaviour or adequacy of the MATERIAL for a particular purpose. The Supplier also gives not guarantee as to its use, effectiveness, absence of toxicity or safety for a particular use. In no way shall the Supplier be held liable for losses or accidents, whatever their nature, that might result from the supply of the MATERIAL to the Beneficiary, from its intentional or non-intentional dissemination or from any use of the MATERIAL that might be made thereof by the Beneficiary.  
9 The Beneficiary acknowledges that it is responsible, with regard to civil liability, for damage caused to third parties when using the MATERIAL. Moreover, the Beneficiary having use and custody of the MATERIAL, within the meaning assigned by article 1384 par. 1st of the Civil Code civil, shall be liable for all damage to third parties at the time of its use as well as for all damage sustained by the MATERIAL. 
	F) Signature
	Supplied by
	Received by

	Manager of the laboratory
	
	

	Organisation
	
	

	Signature
	
	


Annex 5
List of own knowledge 

Memorandum 1
POINTS OF VIGILANCE WHEN CONTRACTING WITH A THIRD-PARTY PROVIDER OF GENETIC RESOURCES 

It is incumbent on the third-party supplier to propose a material transfer agreement.

The Parties are urged to verify the compatibility of the terms of the MTA proposed by the third-party supplier with the proposed research. 

In the Material Transfer Agreement, the following points in particular are to be verified:  

· Parties

Parties authorised to use the MATERIAL: be sure not to forget any. If a member is a stakeholder in a Mixed Research Unit, this must be mentioned.

· Use

Absence of clause of limitation of use that prevents the planned research. For example, the absence of confidentiality of associated information which prevents publication of the results or interdiction to carry out operations of genetic modification necessary for the work must be verified.

· Cogency

The confidentiality clause and the clause for distribution of the results coming from the research must match the stipulations of the research agreement. By merely supplying material, it is not in principle legitimate that third-party suppliers should be party to the results.

By the definitions of the MTA or by any other subtlety, third-party suppliers cannot grant themselves rights on the results.

Thus, to take only one example, including ‘by-products’ or mutants in the definition of the Material can result in attributing these elements to the third-party supplier as prior knowledge, since it concerns the results of research; this type of clause is to be examined with vigilance.

· Traceability

Traceability of the material and sharing the advantages with the countries of origin must be provided for.
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