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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (this "Agreement"), dated as of February [___], 2021, is entered into between Arizona Public Service Company, an Arizona corporation ("Seller") and City of Tempe, an Arizona municipal corporation ("Buyer" or “Tempe”).

RECITALS

WHEREAS, Seller wishes to sell and assign to Buyer, and Buyer wishes to purchase and assume from Seller, the rights and obligations of Seller to the Purchased Assets and the Assumed Liabilities (as defined herein), subject to the terms and conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

ARTICLE I

PURCHASE AND SALE

Section 1.01 Purchase and Sale of Assets

Subject to the terms and conditions set forth herein, Seller shall sell, assign, transfer, convey and deliver to Buyer, and Buyer shall purchase from Seller, all of Seller's right, title and interest in the assets set forth on Article I of the disclosure schedules ("Disclosure Schedules") attached hereto (the "Purchased Assets"), free and clear of any mortgage, pledge, lien, charge, security interest, claim or other encumbrance ("Encumbrance") other than (a) liens for taxes not yet due and payable or being contested in good faith by appropriate procedures, and (b) mechanics’, carriers’, workmens’, repairmen’s or other similar liens arising or incurred in the ordinary course of business consistent with past practice and which are not material to the Purchased Assets (collectively “Permitted Encumbrances”). Other than the Purchased Assets, Buyer expressly understands and agrees that it is not purchasing or acquiring, and Seller is not selling or assigning, any other assets or properties of Seller, and all such other assets and properties shall be excluded from the Purchased Assets, including, without limitation, any of Seller’s rights whatsoever to extract or acquire surface water or groundwater resources of any kind.

Section 1.02 Assumption of Liabilities

Subject to the terms and conditions set forth herein, Buyer shall assume and agree to pay, perform and discharge any and all liabilities and obligations arising out of or relating to the Purchased Assets whether arising prior to or after the Closing (as defined herein), including without limitation any and all liabilities associated with the condition or state of repair of the Purchased Assets and any and all liabilities associated with any

environmental conditions associated with or related to the Purchased Assets (collectively, the "Assumed Liabilities").

Section 1.03 Purchase Price

The aggregate purchase price for the Purchased Assets shall be $1 (the "Purchase Price"), plus the assumption of the Assumed Liabilities. The Buyer shall pay the Purchase Price to Seller at the Closing (as defined herein) in cash, by wire transfer of immediately available funds in accordance with the wire transfer instructions set forth in Section 1.03 of the Disclosure Schedules.

Section 1.04 Withholding Tax

Buyer shall be entitled to deduct and withhold from the Purchase Price all taxes that Buyer may be required to deduct and withhold under any applicable tax law. All such withheld amounts shall be treated as delivered to Seller hereunder.

ARTICLE II

CLOSING

Section 2.01 Closing

The closing of the transactions contemplated by this Agreement (the "Closing") shall take place simultaneously with the execution of this Agreement on the date of this Agreement (the "Closing Date") at the offices of Seller, 400 North Fifth Street, Phoenix, Arizona 85004. The consummation of the transactions contemplated by this Agreement shall be deemed to occur at 12:01 a.m. on the Closing Date.

Section 2.02 Closing Deliverables

(a) At the Closing, Seller shall deliver to Buyer the following:

(i) a bill of sale in the form of Exhibit A hereto (the "Bill of Sale") and duly executed by Seller, transferring the Purchased Assets to Buyer;

(ii) an assignment and assumption agreement in the form of Exhibit B hereto (the "Assignment and Assumption Agreement") and duly executed by Seller, effecting the assignment to and assumption by Buyer of the Purchased Assets and the Assumed Liabilities;

(iii) copies of all consents, approvals, waivers and authorizations referred to in Section 3.02 of the Disclosure Schedules;

(iv) a certificate of the Secretary or Assistant Secretary (or equivalent officer) of Seller certifying as to the names and signatures of the officers of Seller authorized to sign this Agreement and the documents to be delivered hereunder; and
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(v) such other customary instruments of transfer, assumption, filings or documents, in form and substance reasonably satisfactory to Buyer, as may be required to give effect to this Agreement.

(b) At the Closing, Buyer shall deliver to Seller the following:

(i) the Purchase Price;

(ii) the Assignment and Assumption Agreement duly executed by

Buyer;

(iii) copies of all consents and authorizations referred to in Section 4.02 of the Disclosure Schedules; and

(iv) the resolution of the City Council of Buyer, duly adopted and in effect, which authorizes the execution, delivery and performance of this Agreement and the transactions contemplated hereby.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF SELLER

Seller represents and warrants to Buyer that the statements contained in this Article III are true and correct as of the date hereof. For purposes of this Article III, "Seller's knowledge," "knowledge of Seller" and any similar phrases shall mean the actual knowledge of those persons listed on Section 3.01 of the Disclosure Schedules.

Section 3.01 Organization and Authority of Seller; Enforceability

Seller is a corporation duly organized, validly existing and in good standing under the laws of the State of Arizona. Seller has full corporate power and authority to enter into this Agreement and the documents to be delivered hereunder, to carry out its obligations hereunder and to consummate the transactions contemplated hereby. The execution, delivery and performance by Seller of this Agreement and the documents to be delivered hereunder and the consummation of the transactions contemplated hereby have been duly authorized by all requisite corporate action on the part of Seller. This Agreement and the documents to be delivered hereunder have been duly executed and delivered by Seller, and (assuming due authorization, execution and delivery by Buyer) this Agreement and the documents to be delivered hereunder constitute legal, valid and binding obligations of Seller, except as may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights generally and by general principles of equity (regardless of whether enforcement is sought in a proceeding at law or in equity).

Section 3.02 No Conflicts; Consents

The execution, delivery and performance by Seller of this Agreement and the documents to be delivered hereunder, and the consummation of the transactions contemplated hereby, do not and will not: (a) violate or conflict with the certificate of
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incorporation, by-laws or other organizational documents of Seller; (b) violate or conflict with any judgment, order, decree, statute, law, ordinance, rule or regulation applicable to Seller or the Purchased Assets; (c) conflict with, or result in (with or without notice or lapse of time or both) any violation of, or default under, or give rise to a right of termination, acceleration or modification of any obligation or loss of any benefit under any contract or other instrument to which any of the Purchased Assets are subject, except in the cases of clauses (b) and (c), where the violation, breach, conflict, default or acceleration would not have a material adverse effect; or (d) result in the creation or imposition of any Encumbrance on the Purchased Assets, except where the conflict, violation, default, termination, cancellation, modification, acceleration or Encumbrance, other than Permitted Encumbrances, would not, individually or in the aggregate, have a material adverse effect on the Purchased Assets or Seller’s ability to consummate the transactions contemplated hereby on a timely basis. No consent, approval, waiver or authorization is required to be obtained by Seller from any person or entity (including any governmental authority) in connection with the execution, delivery and performance by Seller of this Agreement and the consummation of the transactions contemplated hereby, except such consents, approvals, waivers or authorizations which would not, in the aggregate, have a material adverse effect on the Purchased Assets or Seller’s ability to consummate the transactions contemplated hereby on a timely basis.

Section 3.03 Title to Purchased Assets

Seller owns and has good title to the Purchased Assets, free and clear of Encumbrances except Permitted Encumbrances.

Section 3.04 Legal Proceedings

There is no claim, action, suit, proceeding or governmental investigation

("Action") of any nature pending or, to Seller's knowledge, threatened against or by

Seller relating to or affecting the Purchased Assets or the Assumed Liabilities, which if

determined adversely to Seller would result in a material adverse effect. To Seller’s

knowledge, no event has occurred or circumstances exist that may give rise to, or serve as

a basis for, any such Action.

Section 3.05 Brokers

No broker, finder or investment banker is entitled to any brokerage, finder's or other fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of Seller.

Section 3.06 No Other Representations or Warranties

Except for the representations and warranties contained in this Article III, neither Seller nor any stockholder, director, officer, employee or agent of Seller has made or
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makes any other express or implied representation or warranty, either written or oral, on behalf of Seller.

Section 3.07 “As Is” Sale

The conveyance of all Purchased Assets purchased by Buyer under this Agreement and under any conveyance document executed in connection herewith shall be made in “as is,” “where is,” and “with all faults” condition, and without any representations or warranties whatsoever with respect to such Purchased Assets, express or implied, with respect to merchantability, fitness for a specific purpose, environmental condition, enforceability, collectability, documentation or freedom from Encumbrances (in whole or in part), condition of property or any other matter, and Buyer shall not be entitled to rely on any representation or warranty whatsoever, except as expressly set forth in Article III of this Agreement.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller that the statements contained in this Article IV are true and correct as of the date hereof. For purposes of this Article IV, "Buyer's knowledge," "knowledge of Buyer" and any similar phrases mean the actual knowledge of those persons listed on Section 4.01 of the Disclosure Schedules.

Section 4.01 Organization and Authority of Buyer; Enforceability

Buyer is a municipal corporation duly organized, validly existing and in good standing under the laws of the State of Arizona. Buyer has full corporate power and authority to enter into this Agreement and the documents to be delivered hereunder, to carry out its obligations hereunder and to consummate the transactions contemplated hereby. The execution, delivery and performance by Buyer of this Agreement and the documents to be delivered hereunder and the consummation of the transactions contemplated hereby have been duly authorized by all requisite corporate action on the part of Buyer. This Agreement and the documents to be delivered hereunder have been duly executed and delivered by Buyer, and (assuming due authorization, execution and delivery by Seller) this Agreement and the documents to be delivered hereunder constitute legal, valid and binding obligations of Buyer, except as may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights generally and by general principles of equity (regardless of whether enforcement is sought in a proceeding at law or in equity).

Section 4.02 No Conflicts; Consents

The execution, delivery and performance by Buyer of this Agreement and the documents to be delivered hereunder, and the consummation of the transactions contemplated hereby, do not and will not: (a) violate or conflict with the certificate of
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incorporation, by-laws or other organizational documents of Buyer; or (b) violate or conflict with any judgment, order, decree, statute, law, ordinance, rule or regulation applicable to Buyer, except where the violation or conflict would not have a material adverse effect. No consent, approval, waiver or authorization is required to be obtained by Buyer from any person or entity (including any governmental authority) in connection with the execution, delivery and performance by Buyer of this Agreement and the consummation of the transactions contemplated hereby, except such consents, approvals, waivers or authorizations which would not, in the aggregate, have a material adverse effect on the Buyer’s ability to consummate the transactions contemplated hereby on a timely basis.

Section 4.03 Legal Proceedings

There is no Action of any nature pending or, to Buyer's knowledge, threatened against or by Buyer that challenges or seeks to prevent, enjoin or otherwise delay the transactions contemplated by this Agreement. To Buyer’s knowledge, no event has occurred or circumstances exist that may give rise to, or serve as a basis for, any such Action.

Section 4.04 Brokers

No broker, finder or investment banker is entitled to any brokerage, finder's or other fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of Buyer.

Section 4.05 Independent Investigation

Buyer has conducted its own independent investigation, review and analysis of the Purchased Assets, and acknowledges that it has been provided adequate access to the personnel, properties, assets, premises, books and records and other documents and data of Seller for such purpose. Buyer acknowledges and agrees that (a) in making its decision to enter into this Agreement and to consummate the transactions contemplated hereby, Buyer has relied solely upon its own investigation and the express representations and warranties of Seller set forth in Article III of this Agreement (including the related portions of the Disclosure Schedules); and (b) neither Seller nor any other Person has made any representation or warranty as to Seller, the Purchased Assets or this Agreement, except as expressly set forth in Article III of this Agreement (including the related portions of the Disclosure Schedules)

ARTICLE V

COVENANTS

Section 5.01 Public Announcements
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Unless otherwise required by applicable law, including Buyer’s obligation under Open Meeting and Public Records Laws, neither party shall make any public announcements regarding this Agreement or the transactions contemplated hereby without the prior written consent of the other party (which consent shall not be unreasonably withheld or delayed).

Section 5.02 Transfer Taxes

All transfer, documentary, sales, use, stamp, registration, value added and other such taxes and fees (including any penalties and interest) incurred in connection with this Agreement and the documents to be delivered hereunder shall be borne and paid by Seller when due. Seller shall, at its own expense, timely file any tax return or other document with respect to such taxes or fees (and Buyer shall cooperate with respect thereto as necessary).

Section 5.03 Further Assurances

Following the Closing, each of the parties hereto shall execute and deliver such additional documents, instruments, conveyances and assurances and take such further actions as may be reasonably required to carry out the provisions hereof and give effect to the transactions contemplated by this Agreement and the documents to be delivered hereunder.

Section 5.04 Request to Change Well Information

Within 30 days following the Closing, Seller shall file a Request to Change Well Information notice with the Arizona Department of Water Resources (Form No. 55-71A).

ARTICLE VI

INDEMNIFICATION

Section 6.01 Survival

Subject to the limitations and other provisions of this Agreement, the representations and warranties contained herein shall survive the Closing and shall remain in full force and effect until the date that is six months from the Closing Date. None of the covenants or other agreements contained in this Agreement shall survive the Closing Date other than those which by their terms contemplate performance after the Closing Date and each such surviving covenant and agreement shall survive the Closing for the period contemplated by its terms.

Section 6.02 Indemnification By Seller

Seller shall defend, indemnify and hold harmless Buyer, its affiliates and their respective stockholders, directors, officers and employees from and against all claims,
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judgments, damages, liabilities, settlements, losses, costs and expenses, including attorneys' fees and disbursements, arising from or relating to:

(a) any inaccuracy in or breach of any of the representations or warranties of Seller contained in this Agreement or any document to be delivered hereunder; or

(b) any breach or non-fulfillment of any covenant, agreement or obligation to be performed by Seller pursuant to this Agreement or any document to be delivered hereunder.

Section 6.03 Indemnification By Buyer

Buyer shall defend, indemnify and hold harmless Seller, its affiliates and their respective stockholders, directors, officers and employees from and against all claims, judgments, damages, liabilities, settlements, losses, costs and expenses, including attorneys' fees and disbursements, arising from or relating to:

(a) any inaccuracy in or breach of any of the representations or warranties of Buyer contained in this Agreement or any document to be delivered hereunder;

(b) any breach or non-fulfillment of any covenant, agreement or obligation to be performed by Buyer pursuant to this Agreement or any document to be delivered hereunder; or

(c) any Assumed Liability.

Section 6.04 Certain Limitations

The party making a claim under this Article VI is referred to as the "Indemnified Party", and the party against whom such claims are asserted under this Article VI is referred to as the "Indemnifying Party". The indemnification provided for in Section 6.02 and Section 6.03 shall be subject to the following limitations:

(a) The Indemnifying Party shall not be liable to the Indemnified Party for indemnification under Section 6.02(a) or Section 6.03(a), as the case may be, until the aggregate amount of all losses in respect of indemnification under Section

6.02(a) or Section 6.03(a) exceeds $50,000 (the "Deductible"), in which event the Indemnifying Party shall only be required to pay or be liable for losses in excess of the Deductible.

(b) Payments by an Indemnifying Party pursuant to Section 6.02 or Section 6.03 in respect of any loss shall be limited to the amount of any liability or damage that remains after deducting therefrom any insurance proceeds and any indemnity, contribution or other similar payment received or reasonably expected to be received by the Indemnified Party in respect of any such claim. The Indemnified Party shall use its commercially reasonable efforts to recover under insurance policies or indemnity, contribution or other similar agreements for any losses prior to seeking indemnification under this Agreement.

(c) In no event shall any Indemnifying Party be liable to any Indemnified Party for any punitive, incidental, consequential, special or indirect damages, including
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loss of future revenue or income, loss of business reputation or opportunity relating to the breach or alleged breach of this Agreement, or diminution of value or any damages based on any type of multiple.

(d) Each Indemnified Party shall take, and cause its affiliates to take, all reasonable steps to mitigate any loss upon becoming aware of any event or circumstance that would be reasonably expected to, or does, give rise thereto, including incurring costs only to the minimum extent necessary to remedy the breach that gives rise to such loss.

(e) Seller shall not be liable under this Article VI for any Losses based upon or arising out of any inaccuracy in or breach of any of the representations or warranties of Seller contained in this Agreement if Buyer had knowledge of such inaccuracy or breach prior to the Closing.

Section 6.05 Indemnification Procedures

Whenever any claim shall arise for indemnification hereunder, the Indemnified Party shall promptly provide written notice of such claim to the Indemnifying Party. In connection with any claim giving rise to indemnity hereunder resulting from or arising out of any Action by a person or entity who is not a party to this Agreement, the Indemnifying Party, at its sole cost and expense and upon written notice to the Indemnified Party, may assume the defense of any such Action with counsel reasonably satisfactory to the Indemnified Party. The Indemnified Party shall be entitled to participate in the defense of any such Action, with its counsel and at its own cost and expense. If the Indemnifying Party does not assume the defense of any such Action, the Indemnified Party may, but shall not be obligated to, defend against such Action in such manner as it may deem appropriate, including, but not limited to, settling such Action, after giving notice of it to the Indemnifying Party, on such terms as the Indemnified Party may deem appropriate and no action taken by the Indemnified Party in accordance with such defense and settlement shall relieve the Indemnifying Party of its indemnification obligations herein provided with respect to any damages resulting therefrom. The Indemnifying Party shall not settle any Action without the Indemnified Party's prior written consent (which consent shall not be unreasonably withheld or delayed).

Section 6.06 Tax Treatment of Indemnification Payments

All indemnification payments made by Seller under this Agreement shall be treated by the parties as an adjustment to the Purchase Price for tax purposes, unless otherwise required by law.

Section 6.07 Exclusive Remedies

Following the Closing, the provisions of this Article VI shall be Buyer’s exclusive remedy for any and all claims relating to any breach of any representation, warranty, covenant, agreement or obligation set forth herein or otherwise relating to the subject matter of this Agreement or any of the other documents to be delivered hereunder, except
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for claims arising from intentional fraud, criminal activity or willful misconduct by Seller and claims for specific performance or other equitable remedies.
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Section 6.08 No Warranty or Other Representation

Seller has specifically bargained for the assumption by Buyer of all responsibility to investigate the Purchased Assets, laws and regulations, rights, facts, and of all risk of adverse conditions and has structured the Purchase Price and other terms of

this Agreement in consideration thereof. Buyer has undertaken all such investigations of the Purchased Assets, laws and regulations, rights, facts, and of all risk of adverse conditions, as Buyer deems necessary or appropriate under the circumstances as to the status of the Purchased Assets and based upon same, Buyer is and will be relying strictly and solely upon such inspections and examinations and the advice and counsel of its own consultants, agents, legal counsel and officers. Buyer is and will be fully satisfied that the Purchase Price is fair and adequate consideration for the Purchased Assets and, by reason of all the foregoing, Buyer assumes the full risk of any loss or damage occasioned by any fact, circumstance, condition or defect pertaining to the Purchased Assets. Except as expressly set forth in this Agreement to the contrary, Seller hereby disclaims all warranties of any kind or nature whatsoever, whether expressed or implied including, without limitation warranties with respect to the Purchased Assets. Except as is expressly set forth in this Agreement to the contrary, Buyer acknowledges that it is not relying upon any representation of any kind or nature made by Seller or any of its respective direct or indirect shareholders, officers, directors, employees or agents with respect to the Purchased Assets, and that, in fact, except as expressly set forth in this Agreement to the contrary, no such representations were made.

Section 6.09 Environmental Laws

The Closing hereunder shall be deemed to constitute an express waiver of Buyer’s right to cause Seller to be joined in any action brought under any environmental laws. As used herein, the term "Environmental Laws" shall mean all federal, state and local laws, statutes, ordinances and regulations, now or hereafter in effect, in each case as amended or supplemented from time to time, including, without limitation, all applicable judicial or administrative orders, applicable consent decrees and binding judgments relating to the regulation and protection of human health, safety, the environment and natural resources (including, without limitation, ambient air, surface, water, groundwater, wetlands, land surface or subsurface strata, wildlife, aquatic species and vegetation), any state or local counterpart or equivalent of any of the foregoing, and any federal, state or local transfer of ownership notification or approval statutes.

Section 6.10 Seller Release

Buyer shall rely solely upon Buyer’s own knowledge of the Purchased Assets based on its own investigation and inspection of the Purchased Assets in determining the Purchased Assets’ condition and Buyer agrees that it shall assume the risk that adverse matters, including but not limited to, adverse physical and environmental conditions may
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not have been revealed by Buyer’s investigations. Except as expressly set forth in

this Agreement to the contrary, Buyer releases Seller, its shareholders, officers, directors, employees or agents and their respective successors and assigns from and against any and all claims which Buyer or any party related to or affiliated with Buyer has or may have arising from or related to any matter or thing related to or in connection with the Purchased Assets except as expressly set forth in this Agreement to the contrary, including any environmental conditions and, except as expressly set forth in

this Agreement to the contrary, neither Buyer nor any party related to or affiliated with Buyer shall look to Seller, its shareholders, officers, directors, employees or agents or their respective successors and assigns in connection with the foregoing for any redress or relief. This release shall be given full force and effect according to each of its express terms and provisions, including those relating to unknown and unsuspected claims, damages and causes of action. This Article VI shall survive the Closing of this Agreement.

ARTICLE VII

MISCELLANEOUS

Section 7.01 Expenses

All costs and expenses incurred in connection with this Agreement and the transactions contemplated hereby shall be paid by the party incurring such costs and expenses.

Section 7.02 Notices

All notices, requests, consents, claims, demands, waivers and other communications hereunder shall be in writing and shall be deemed to have been given (a) when delivered by hand (with written confirmation of receipt); (b) when received by the addressee if sent by a nationally recognized overnight courier (receipt requested); (c) on the date sent by facsimile or e-mail of a PDF document (with confirmation of transmission) if sent during normal business hours of the recipient, and on the next business day if sent after normal business hours of the recipient; or (d) on the third day after the date mailed, by certified or registered mail, return receipt requested, postage prepaid. Such communications must be sent to the respective parties at the following addresses (or at such other address for a party as shall be specified in a notice given in accordance with this Section 7.02):

If to Seller:
Arizona Public Service Company

400 North Fifth Street

Phoenix, Arizona 85048

E-mail: Philip.Richards@aps.com

Attention: Philip Richards, Manager, APS

Water Resources Management
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with a copy to:



Arizona Public Service Company

400 North Fifth Street

Phoenix, Arizona 85048

E-mail:

Jeffrey.allmon@pinnaclewest.com.com

Attention: Jeffrey Allmon

If to Buyer:



City of Tempe

21 E. Sixth Street, Suite 201

Tempe, Arizona 85281

E-mail: Terrance_Piekarz@tempe.gov

Attention: Terrance Piekarz, Municipal

Utilities Director

with a copy to:



City of Tempe, City Attorney’s Office

P.O. Box 5002

Tempe, Arizona 85280

E-mail: Judi_Baumann@tempe.gov

Attention: City Attorney

Section 7.03 Headings

The headings in this Agreement are for reference only and shall not affect the interpretation of this Agreement.

Section 7.04 Severability

If any term or provision of this Agreement is invalid, illegal or unenforceable in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or provision of this Agreement or invalidate or render unenforceable such term or provision in any other jurisdiction.

Section 7.05 Entire Agreement

This Agreement and the documents to be delivered hereunder constitute the sole and entire agreement of the parties to this Agreement with respect to the subject matter contained herein, and supersede all prior and contemporaneous understandings and agreements, both written and oral, with respect to such subject matter. In the event of any inconsistency between the statements in the body of this Agreement and the documents to be delivered hereunder, the Exhibits and Disclosure Schedules (other than an exception expressly set forth as such in the Disclosure Schedules), the statements in the body of this Agreement will control.

Section 7.06 Successors and Assigns
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This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors and permitted assigns. Neither party may assign its rights or obligations hereunder without the prior written consent of the other party, which consent shall not be unreasonably withheld or delayed. No assignment shall relieve the assigning party of any of its obligations hereunder.

Section 7.07 No Third-party Beneficiaries

Except as provided in Article VI, this Agreement is for the sole benefit of the parties hereto and their respective successors and permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any other person or entity any legal or equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.

Section 7.08 Amendment and Modification

This Agreement may only be amended, modified or supplemented by an agreement in writing signed by each party hereto.

Section 7.09 Waiver

No waiver by any party of any of the provisions hereof shall be effective unless explicitly set forth in writing and signed by the party so waiving. No waiver by any party shall operate or be construed as a waiver in respect of any failure, breach or default not expressly identified by such written waiver, whether of a similar or different character, and whether occurring before or after that waiver. No failure to exercise, or delay in exercising, any right, remedy, power or privilege arising from this Agreement shall operate or be construed as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, power or privilege.

Section 7.10 Governing Law

This Agreement shall be governed by and construed in accordance with the internal laws of the State of Arizona without giving effect to any choice or conflict of law provision or rule (whether of the State of Arizona or any other jurisdiction).

Section 7.11 Submission to Jurisdiction

Any legal suit, action or proceeding arising out of or based upon this Agreement or the transactions contemplated hereby may be instituted in the federal courts of the United States of America or the courts of the State of Arizona in each case located in the city of Phoenix and county of Maricopa, and each party irrevocably submits to the exclusive jurisdiction of such courts in any such suit, action or proceeding.

Section 7.12 Waiver of Jury Trial
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Each party acknowledges and agrees that any controversy which may arise under this Agreement is likely to involve complicated and difficult issues and, therefore, each such party irrevocably and unconditionally waives any right it may have to a trial by jury in respect of any legal action arising out of or relating to this Agreement or the transactions contemplated hereby.

Section 7.13 Specific Performance

The parties agree that irreparable damage would occur if any provision of this Agreement were not performed in accordance with the terms hereof and that the parties shall be entitled to specific performance of the terms hereof, in addition to any other remedy to which they are entitled at law or in equity.

Section 7.14 Counterparts

This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which together shall be deemed to be one and the same agreement. A signed copy of this Agreement delivered by facsimile, e-mail or other means of electronic transmission shall be deemed to have the same legal effect as delivery of an original signed copy of this Agreement.

Section 7.15 Cancellation

This Agreement is subject to cancellation pursuant to A.R.S. § 38-511.

Section 7.16 Adoption by Tempe’s Mayor and Council; Authority to Execute Minor Amendments

This Agreement is subject to adoption by Tempe’s Mayor and Tempe City Council. Upon execution of this Agreement, the Mayor and City Council of Tempe hereby authorize Tempe‘s Municipal Utilities Director to execute other documents or amendments, including renewals, on behalf of Tempe as may be required to be executed by the parties during the term of this Agreement for the acceptance by Tempe of additional programming funds in payment for additional services provided by Tempe.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first written above by their respective officers thereunto duly authorized.

ARIZONA PUBLIC SERVICE

COMPANY
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By____________________________

Name:

Title:

CITY OF TEMPE

By____________________________

Corey D. Woods, Mayor

ATTEST:

_______________________________

Carla R. Reece, City Clerk

APPROVED AS TO FORM:

_______________________________

Judith R. Baumann, City Attorney
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