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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT is entered into on the __ day of ________,

2013, by and between the FAIRFAX COUNTY WATER AUTHORITY, a political subdivision and independent water authority in the Commonwealth of Virginia (“Buyer”) and THE CITY OF FAIRFAX, VIRGINIA, a Virginia municipal corporation (“Seller” or the “City”).

RECITALS

A. Seller is engaged, among other things, in the business of collecting, treating, storing, supplying, distributing and selling water to the public through a network of water lines, water storage tanks, treatment facilities, and other facilities and infrastructure, within the jurisdictional limits of the City and certain areas within Fairfax County and Loudoun County, Virginia (collectively, the “FC Water System”). As used in this Agreement, the term “System” will refer to the portion of the FC Water System located in the City and in Fairfax County, Virginia, which, for reference purposes only, is shown on Exhibit A.

B. Seller desires to sell all of the Assets and assign the Contracts and Water Rights to Buyer, and Buyer desires to purchase all of the Assets and accept the assignment of the Contracts and Water Rights from Seller, all on the terms and subject to the conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants, conditions and agreements set forth herein and for other good and valuable consideration, the receipt and sufficiency of which are acknowledged, Seller and Buyer agree as follows:

ARTICLE I

DEFINITIONS

When used in this Agreement, the following terms shall have the meanings specified:

1.1 Accounts. “Accounts” shall mean all accounts receivable, unbilled receivables, notes receivable, prepaid expenses, letters of credit for the benefit of Seller, security deposits and associated rights owned by Seller that, in each case, relate to the System, other than any accounts arising from any Excluded Assets, Excluded Contracts or Excluded Liabilities.

1.2 Affiliate. “Affiliate” shall mean, with respect to any Person, any other Person directly, or indirectly through one or more intermediaries, controlling, controlled by or under common control with such Person. As used in this definition of the term “Affiliate” and elsewhere herein with respect to any Affiliate of any Person, “control” (including the terms “controlled by” and “under common control with”) means the possession, directly or indirectly, of the power to direct or cause the direction of the management policies of a Person, whether through the ownership of voting securities, by voting trust, contract or similar arrangement, as trustee or executor, or otherwise.

1.3 Agreement. “Agreement” shall mean this Asset Purchase Agreement, together with the Schedules and Exhibits attached hereto, as the same may be amended from time to time in accordance with the terms hereof.

1.4 Assets. “Assets” shall mean, collectively, all of the assets used in or necessary for the operation of the System (i) as presently conducted or (ii) in accordance with Seller’s proposed conduct thereof, including, without limitation, all water tanks, water storage tanks, water lines, pumps, water mains, distribution facilities, meters, curb boxes, curb stops, public fire hydrants, valves, fittings, and all appurtenances along with other tangible personal property related to the System, all Real Property, all Water Rights, the Accounts, the Books and Records, all Capital Funds, Equipment, Seller Intellectual Property Rights, all transferable Permits, all Tap Fees, all Customer Account Documents and associated customer accounts, all warranties relating to any Assets or any items of real or personal property leased pursuant to any Contracts, all rights of Seller to proprietary information or inventions of employees of the System, and all rights of Seller to indemnification, exculpation, advancement or reimbursement of expenses and rights to proceeds under any insurance policies of Seller with respect to any of the foregoing; provided, however, that the Assets shall exclude the Excluded Assets, the Excluded Contracts and items of real or personal property leased pursuant to the Contracts.

1.5 Assignment and Assumption Agreement. “Assignment and Assumption Agreement” shall mean the Assignment and Assumption Agreement between Seller and Buyer relating to the Contracts, substantially in the form of Exhibit 1.5.
1.6
Basket. “Basket” has the meaning set forth in Section 7.1(a).
1.7
Benefit Plans. “Benefit Plans” has the meaning set forth in Section 3.14(a).
1.8 Bill of Sale. “Bill of Sale” shall mean the Bill of Sale from Seller to Buyer relating to the Assets (other than the Real Property, the Leased Real Property, and the Water Rights), substantially in the form of Exhibit 1.8.
1.9 Books and Records. “Books and Records” shall mean original or true and complete copies of all of the books, records, reports, ledgers, files, data and information of Seller (including, without limitation, customer and supplier lists, personnel records, plans, architectural plans, drawings and specifications, creative materials, financial and accounting records, customer files, financial analyses, purchase orders and invoices, sales orders and sales order log books, credit and collection records, insurance policies, correspondence and miscellaneous records with respect to customers and supply sources and all other general correspondence) relating to or used in connection with the System; provided, however, that the Books and Records shall exclude any records to the extent related exclusively to the Excluded Assets, the Excluded Contracts or the Excluded Liabilities.

1.10 Business Day. “Business Day” shall mean any day other than Saturday, Sunday or other day that commercial banks in Fairfax, Virginia, are generally authorized to close.

1.11 Buyer. “Buyer” has the meaning set forth in the introductory paragraph of this Agreement.
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1.12 Buyer Indemnified Parties. “Buyer Indemnified Parties” has the meaning set forth in Section 7.1(a).
1.13
Cap. “Cap” has the meaning set forth in Section 7.1(a).
1.14 Capacity Charge. “Capacity Charge” shall equal $39.0 million, being the agreed-upon amount to be paid by Seller to Buyer as consideration for Buyer providing access to and use of Buyer’s water utility system to customers of the System (subject to Buyer’s terms of service and this Agreement) from and after the Effective Time of Closing. The Capacity Charge due at Closing will be reduced by the Capacity Charge Credit.

1.15 Capacity Charge Credit . “Capacity Charge Credit” shall equal $19.0 million, being the agreed-upon consideration to be paid by Buyer to Seller at Closing for the Assets and the Contracts.

1.16
Intentionally omitted.

1.17 Capital Funds. “Capital Funds” shall mean the actual amount of any funds used by Seller after the Closing to complete the Capital Projects that Seller is obligated to complete pursuant to Section 5.1(g).

1.18 Capital Projects. “Capital Projects” shall mean the projects listed on Schedule 1.18 which are anticipated to be in progress after the Closing Date.

1.19
Closing. “Closing” shall mean the conference to be held at _____ a.m./p.m., local

time, on the Closing Date, at such time and place as the parties may mutually agree.

1.20 Closing Date. “Closing Date” shall mean the date that is three (3) Business Days after satisfaction of the conditions set forth in ARTICLE VI (other than those conditions that by their nature are to be satisfied at Closing, but subject to satisfaction or waiver of those conditions), or such other date as the parties may mutually agree in writing.

1.21 COBRA. “COBRA” shall mean the continuation coverage requirements of Code section 4980B, ERISA Sections 601 et. seq. and the applicable requirements of any similar state law.

1.22 Code. “Code” shall mean the Internal Revenue Code of 1986, as amended, and (where appropriate) any predecessor or successor provision of law.

1.23 Continuing Employees. “Continuing Employees” has the meaning set forth in Section 5.8(a).
1.24 Contracts. “Contracts” shall mean all contracts, agreements, leases (including, without limitation, (i) all leases and other documents for, or relating to, the Leased Real Property, and (ii) all leases, sub-leases and licenses with any cellular or wireless service provider relating to the Real Property or the Leased Real Property), warranties, licenses, relationships, offers, bids and commitments, written or oral, to which Seller is a party or by which it is bound
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and that relate to the System; provided, however, that the Contracts shall exclude the Excluded Contracts.

1.25 Customer Account Documents. “Customer Account Documents” shall mean all information in the possession or control of Seller relating to customers of the System including, without limitation, account and billing histories, addresses, payment information, and all such other related to information related any customers of the System.

1.26 Deed. “Deed” shall mean the Deed from Seller to Buyer conveying the Real Property and all improvements located on the Real Property to Buyer substantially in the form of Exhibit 1.26.
1.27 Effective Time of Closing. “Effective Time of Closing” shall mean 12:01 a.m., local time, on the Closing Date.

1.28
Employees. “Employees” has the meaning set forth in Section 5.5(a).
1.29 Environmental Laws. “Environmental Laws” shall mean all Laws relating to (i) the control of any potential Hazardous Materials or protection of any Environmental Media or natural resource, (ii) the generation, use, handling, treatment, storage, Release, disposal or transportation of any Hazardous Materials, or (iii) human health and safety (including the health and safety of workers to the extent that the U.S. Occupational Health and Safety Act of 1970 (29 U.S.C. §§ 651 et seq.) and any state counterpart regulates Hazardous Materials) with respect to exposures to and management of Hazardous Materials. The term “Environmental Laws” also includes any applicable Law that (i) conditions the change of control of a business, or transfer of real property or assets, upon a negative declaration or other approval of a Governmental Authority or certified environmental consultant of the environmental condition of the real property or assets; or (ii) requires notification or disclosure of any Release of any Hazardous Materials or other environmental condition of real property to any Person, whether or not in connection with transfer of title to or interest in real property or assets.

1.30 Environmental Media. “Environmental Media” shall mean and includes, without limitation, any air (including ambient, workplace or indoor air), soil, sediments, land surface (whether above or below water), subsurface strata, plant or animal life, natural resources, or water (including, without limitation, territorial, coastal and inland surface waters, stormwater, groundwater, streams and water in drains, tanks or sewers), sewer, septic and waste treatment, storage and disposal systems servicing real property, buildings or structures.

1.31 Environmental Permits. “Environmental Permits” shall have the meaning set forth in Section 3.17(j).
1.32 Equipment. “Equipment” shall mean all machinery, vehicles, equipment, furniture, fixtures, furnishings, parts, tools, supplies, engineering and other items of tangible personal property used in or necessary for the operation of the System; provided, however, that Equipment shall exclude the Excluded Assets, and items of real or personal property leased pursuant to the Contracts.
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1.33
ERISA. “ERISA” shall mean the Employee Retirement Income Security Act of

1974, as amended and (where appropriate) any predecessor or successor provision of law.

1.34
ERISA Affiliate. “ERISA Affiliate” has the meaning set forth in Section 3.14(a).
1.35 Excluded Assets. “Excluded Assets” shall mean those assets of the System listed on Schedule 1.35. The Excluded Assets will include, without limitation, the Loudoun County Assets and any other Assets not located within the City or Fairfax County (which assets need not be listed on Scheduled 1.35).

1.36 Excluded Contracts. “Excluded Contracts” shall mean (a) all contracts, agreements, leases, warranties, licenses, relationships and commitments, written or oral, to which Seller is a party or by which it is bound that do not relate to the System, and (b) the following:

(i) contracts, agreements, notes, security documents, mortgages, deeds of trust, collateral agreements and all other documents and agreements relating, evidencing, and/or securing the System Debt Obligations; (ii) all severance, change-of-control, retention and similar contracts with any Person; (iii) all employment agreements; (iv) all collective bargaining or similar agreements with any labor organizations; (v) all Benefit Plans; (vi) all contracts and agreements relating to any Capital Projects; and (vii) all contracts listed on Schedule 1.36.
1.37 Excluded Liabilities. “Excluded Liabilities” shall mean (a) any and all duties, obligations and liabilities of Seller or any of its Affiliates relating to the System or otherwise except to the extent expressly assumed by Buyer pursuant to Section 2.2, (b) any and all duties, obligations and liabilities under the Contracts and Water Rights arising before the Effective Time of Closing or relating to a breach thereof that occurred before the Effective Time of Closing,

(c) all System Debt Obligations, (d) any accrued benefits or other amounts owed or owing to Seller’s employees and (e) any and all duties, obligations and liabilities under all Excluded Contracts.

1.38
Intentionally omitted.

1.39 Evidence of Buyer Consent. “Evidence of Buyer Consent” shall mean evidence of the consent of the Board of the Fairfax Water County Authority to the transactions described in this Agreement.

1.40 Evidence of Seller Consent. “Evidence of Seller Consent” shall mean evidence of the consent of the City Council of the City of Fairfax, Virginia to the transactions described in this Agreement.

1.41 Fundamental Seller Representations. “Fundamental Seller Representations” has the meaning set forth in Section 7.1(a)(x).

1.42
Fairfax County. “Fairfax County” shall mean Fairfax County, Virginia.

1.43 FC Water System. “FC Water System” has the meaning set forth in the Recitals to this Agreement.
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1.44 GAAP. “GAAP” shall mean generally accepted accounting principles as in effect in the United States as of the date of the subject financial statement.

1.45 Goose Creek Plant. “Goose Creek Plant” shall mean the water system treatment plant, and all related facilities and improvements, located at 20521 Belmont Ridge Road, Ashburn, Virginia 20147.

1.46 Goose Creek Employees. “Goose Creek Employees” shall mean all Employees of Seller who work at the Goose Creek Plant as of the Closing Date.

1.47 Governmental Authority. “Governmental Authority” shall mean any foreign, international, federal, state, local, municipal or administrative, regulatory, self-regulatory, governmental or quasi-governmental authority of any nature (including, without limitation, any governmental agency, branch, bureau, commission, department, instrumentality, official or entity and any court or other tribunal), or any administrative, executive, judicial, legislative, police, regulatory or taxing authority, or arbitral body.

1.48 Hazardous Materials. “Hazardous Materials” shall mean (i) petroleum (including waste or used oil and any petroleum product and substances derived from or commingled therewith), solid waste, infectious medical waste, mold, perchlorate, radioactive materials or waste, urea formaldehyde foam insulation and polychlorinated biphenyls, radon gas, and asbestos in any form that is or could become friable; (ii) any waste or substance that is listed, defined, designated, or classified as, or otherwise determined by any Environmental Laws to be, hazardous, ignitable, corrosive, radioactive, dangerous or toxic; and (iii) any contaminant, waste or other material or substance (whether solid, liquid or gas) that is defined as a “solid waste,” “hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” “restricted hazardous waste,” “pollutant,” “contaminant,” “hazardous constituent,” “special waste,” “toxic substance,” or a word, term, or phrase of similar meaning or regulatory effect under any Environmental Law.

1.49 Intellectual Property Rights. “Intellectual Property Rights” shall mean any and all rights in any jurisdiction throughout the world in (i) patents, patent applications (including reissues, divisions, continuations, continuations-in-part, extensions, requests for continued examination, continued prosecution applications, provisional applications, re-examination applications and reissue applications), patent disclosures and improvements thereof, (ii) trademarks, trade names, service marks, logos, corporate names, product names, slogans and Internet domain names, together with all goodwill associated with each of the foregoing,

(iii) domain name registrations, (iv) copyrights and copyrightable works, (v) computer software and features and functions of such software (including source code, object code, data, databases, manuals and documentations), (vi) inventions, trade secrets, mask works, confidential information and know-how (whether or not patentable and whether or not reduced to practice) and (vii) other intellectual property or similar proprietary rights that are related to the System.

1.50
IRS. “IRS” shall mean the United States Internal Revenue Service.

1.51 Knowledge. “Knowledge” with respect to Buyer or Seller shall mean the actual knowledge of any of (i) Charles Murray and Steven Edgemon with respect to Buyer, or (ii)
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Richard Thoesen, David Hodgkins and Steve Walls with respect to Seller, after due inquiry is made with the appropriate employees of such party by such persons.

1.52 Law. “Law” shall mean any foreign, international, federal, state, local or municipal law, common law, statute, ordinance, rule, treaty, regulation, code, directive, Order or other requirement enacted, issued, enforced, made, rendered or promulgated by or on behalf of a Governmental Authority.

1.53 Leased Real Property. “Leased Real Property” shall mean the real property used in connection with the System and identified on Schedule 1.53 which Seller has rights to use pursuant to a lease, sublease, license or other occupancy agreement.

1.54 Liens. “Liens” shall mean all pledges, liens, charges, claims, mortgages, encumbrances, easements, restrictions, covenants, impositions, conditional sale or title retention agreements and security interests of any kind or nature whatsoever.

1.55 Litigation Regarding Rates. “Litigation Regarding Rates” shall mean the case pending before the United States District Court for the Eastern District of Virginia between Seller and the Board of Supervisors of Fairfax County, Virginia, et al., with a case number of 1:12cv513 (LMB/TCB).

1.56
Losses. “Losses” has the meaning set forth in Section 7.1(a).
1.57 Loudoun County Assets. “Loudoun County Assets” shall mean all water treatment units, water storage tanks, water lines, pumping stations, pumps, water mains, transmission facilities, meters, curb boxes, curb stops, public fire hydrants, valves, fittings, and all appurtenances along with other tangible personal property related to, and necessary for the use and operation of, the FC Water System that are located solely within the jurisdictional boundaries of Loudoun County, Virginia including, without limitation, the Goose Creek Plant, dam(s) and reservoir(s) owned by Seller.

1.58 Material Adverse Effect. “Material Adverse Effect” shall mean any results, occurrences, facts, changes, events or effects that have, or could reasonably be expected to have, individually or in the aggregate, (i) an adverse effect on the assets, properties, condition (financial or otherwise), prospects or results of operation of the System in an amount equal to or exceeding $500,000 or (ii) a material adverse effect on Seller’s ability to consummate the transactions contemplated hereby; provided, however, that in the case of clause (i), Material Adverse Effect shall not include any result, occurrence, fact, change, event or effect to the extent directly arising from (a) general economic conditions affecting the System, (b) changes in Law of general applicability or GAAP, (c) the announcement of the transactions contemplated by this Agreement or (d) acts of terrorism, war, national or international calamity or other similar event unless, in the case of the foregoing clauses (a), (b) and (d), any such result, occurrence, fact, change, event or effect disproportionately adversely affects the System.

1.59 Material Contracts. “Material Contracts” has the meaning set forth in Section 3.8(b).
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1.60 Material Real Property. “Material Real Property” shall mean all Real Property where any water tanks, water towers, and/or any other material improvements or facilities owned by Seller are situated and which are described on Schedule 1.60.

1.61 Net Capacity Charge Payment. “Net Capacity Charge Payment” shall mean an amount equal to the Capacity Charge minus the Capacity Charge Credit.

1.62 Order. “Order” means any decision, decree, injunction, judgment, order, ruling, writ, charge, assessment or arbitration award of any Governmental Authority, arbitrator or arbitral body, whether arising from a Proceeding or applicable Law.

1.63 Permits . “Permits” shall mean all permits, licenses (other than intellectual property licenses) and governmental authorizations, registrations and approvals required or used in the operation of the System by Seller, all of such Permits being listed on Schedule 1.63.
1.64 Permitted Liens. “Permitted Liens” shall mean those Liens affecting the Assets that are specifically listed on Schedule 1.64.
1.65 Person. “Person” shall mean any individual, sole proprietorship, trust, estate, executor, legal representative, unincorporated association, association, institution, corporation, company, cooperative corporation, partnership, limited liability company, limited liability partnership, joint venture, Governmental Authority or other entity.

1.66
PHSA. “PHSA” shall mean the Public Health Service Act.

1.67 Proceeding. “Proceeding” means any lawsuit, complaint, action, claim, demand, audit or other hearing, investigation, suit or other charge or proceeding, whether civil, criminal, administrative, investigative, formal or informal, by or before any Governmental Authority or before any arbitrator, arbitral body or mediator.

1.68 Promissory Note. “Promissory Note” shall mean the Confessed Judgment Promissory Note from Seller to Buyer in an original principal amount equal to (i) the Net Capacity Charge Payment, minus (ii) the City’s actual out-of-pocket costs expended prior to Closing for projects related to the System that are approved in advance by Buyer, which Promissory Note shall have the terms and conditions, and otherwise be substantially in the form of, the Confessed Judgment Promissory Note attached as Exhibit 1.68.
1.69 Real Property. “Real Property” shall mean the real property that is being conveyed by Seller to Purchaser pursuant to the Deed and which is described on Schedule 1.69.
1.70 Related Persons . “Related Persons” shall mean any director, officer, consultant, employee or Affiliate of Seller or any family member or Affiliate of any of the foregoing.

1.71 Release. “Release” shall mean any release, spill, emission, moving, leaking, dumping, injection, pouring, pumping, emptying, deposit, disposal, discharge, dispersal, leaching or migration of any Hazardous Material into or through any Environmental Media.
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1.72 Remedial Action. “Remedial Action” shall mean any and all actions, including any capital expenditures undertaken, to (i) clean up, remove, treat or in any other way address any Hazardous Material; (ii) prevent the Release or threat of Release, or minimize the further Release so it does not migrate, endanger or threaten to endanger public health or welfare or the indoor or outdoor environment; (iii) perform pre-remedial studies and investigations or post-remedial monitoring and care; or (iv) correct any condition of noncompliance with any Environmental Law.

1.73 Required Consents. “Required Consents” shall mean those consents, registrations and approvals required from, or notices required to, parties to the Contracts, or any party under any agreements, documents, easements, rights of way or other instruments constituting the Water Rights, any issuing party with respect to a Permit, any Governmental Authority or other third parties that are necessary or required in order to give effect to the transactions contemplated herein, all such consents, registrations, notices and approvals being listed on Schedule 1.73.
1.74 Schedules. “Schedules” shall mean the Disclosure Schedules being delivered by Seller to Buyer simultaneously with the execution of this Agreement.

1.75 Seller. “Seller” has the meaning set forth in the introductory paragraph of this Agreement.

1.76 Seller Easement . “Seller Easement” shall mean the easement granting Buyer access to the Assets on Seller’s public land substantially in the form of Exhibit 1.76.
1.77 Seller Intellectual Property Rights. “Seller Intellectual Property Rights” shall mean Intellectual Property Rights owned by Seller which relate to the System or Seller’s operation of the System, including the Intellectual Property Rights listed on Schedule 1.77.
1.78 Specified Obligations. “Specified Obligations” shall mean only those obligations of Seller expressly set forth on Schedule 1.78, which will be assumed by Buyer as of the Effective Time of Closing pursuant to Section 2.2.
1.79 Subsidiary. “Subsidiary” shall mean, as to any Person, any Person (i) of which such first Person directly or indirectly owns securities or other equity interests representing more than fifty percent (50%) of the aggregate voting power, or (ii) of which such first Person possesses the right to elect more than fifty percent (50%) of the directors or Persons holding similar positions.

1.80
System. “System” has the meaning set forth in the Recitals to this Agreement.

1.81 System Debt Obligations. “System Debt Obligations” shall mean without duplication, (a) all indebtedness of Seller relating to the System; (b) all borrowed money of Seller relating to the System (including principal, interest, fees and charges), whether or not evidenced by bonds, debentures, notes or similar instruments; (c) all obligations of Seller with respect to the System to pay the deferred purchase price of property or services; (d) all obligations, contingent or otherwise, with respect to the maximum undrawn face amount of all letters of credit, bankers' acceptances and similar obligations issued for the account of Seller relating to the System, and all unpaid drawings in respect of such letters of credit, bankers'
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acceptances and similar obligations; (e) the aggregate amount of all obligations relating to, or arising out of, any capital lease relating to the System; (f) all contingent liabilities of Seller relating to the System; (g) all monetary obligations of Seller relating to the System; and (h) all trade payables and accrued expenses incurred by Seller with respect to the System in accordance with customary practices and in the ordinary course of operations of the System, including, without limitation, the System Debt Obligations listed on Schedule 1.81.
1.82 Tap Fees. “Tap Fees” shall mean all accumulated and unexpended availability fees, connection fees, and local facility charges held by Seller for planned improvements and expansions to the System, if any.

1.83 Tax Returns. “Tax Return” shall mean all national, federal, state, local or municipal (whether domestic or foreign) tax returns, declarations, statements, reports, claim for refund, schedules, attachments, forms and information returns relating to any Taxes, including any amendments thereto and any amended tax returns.

1.84 Tax or Taxes. “Tax” or “Taxes” shall mean all national, federal, state, local or municipal (whether domestic or foreign) taxes, assessments, duties, fees, levies or similar charges of any kind, including all sales, payroll, employment, margin, gross margin, income, profits, license, severance, occupation, windfall profits, capital gains, capital stock, transfer, registration, social security (or similar), franchise, gross receipts, use, property, ad valorem, real property, personal property, premium, environmental (including taxes under Section 59A of the Code), customs duties, estimated, unemployment, disability, excise, value added, stamp, alternative or add-on minimum, withholding and other taxes of any kind whatsoever imposed by any Governmental Authority, whether disputed or undisputed, and including all interest, penalties and additions imposed with respect to such taxes and including any obligation to indemnify or otherwise assume or succeed to the Tax liability of any other Person.

1.85 WARN. “WARN” shall mean the Worker Adjustment, Retraining and Notification Act of 1988, as amended.

1.86 Water Rights. “Water Rights” shall mean all water facility easements, rights-of-way and all other similar rights necessary for the operation of the System including, without limitation, those listed on Schedule 1.86.
1.87 Water Rights Assignment. “Water Rights Assignment” shall mean the Assignment Agreement from Seller to Buyer conveying the Water Rights to Buyer substantially in the form of Exhibit 1.87.
ARTICLE II

PURCHASE AND SALE; ASSIGNMENT AND ASSUMPTION

2.1 Purchase and Sale; Capacity Charge. In consideration for Buyer’s covenants and agreements set forth in this Agreement, Buyer and Seller agree that at the Closing, and upon all of the terms and subject to all of the conditions of this Agreement, Seller shall (a) sell, convey, transfer and deliver to Buyer all of the Assets, free and clear of any and all Liens, except for the Permitted Liens, and (b) deliver to Buyer the Promissory Note.
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2.2 Assignment and Assumption. Buyer and Seller hereby agree that at the Closing, and upon all of the terms and subject to all of the conditions of this Agreement, Seller shall assign to Buyer, and Buyer shall assume from Seller, (a) the Contracts, the Water Rights and all rights and obligations arising thereunder after the Effective Time of Closing (except for obligations and liabilities relating to a breach thereof that occurred before the Effective Time of Closing) and (b) the Specified Obligations.

2.3
Deliveries at Closing.

(a) By Seller to Buyer. At the Closing, Seller shall deliver to Buyer the following items, each (where applicable) properly executed and dated as of the Closing Date and in form and substance reasonably satisfactory to Buyer: (1) the Assignment and Assumption Agreement;

(2) the Water Rights Assignment; (3) the Deed; (4) the Bill of Sale; (5) the Promissory Note; (6) all Permits required to permit Buyer to operate the System that are, as of the Closing Date, transferable from Seller to Buyer; (7) Evidence of Seller Consent, all Required Consents and any other consents, approvals and waivers from, and notices to, Governmental Authorities and other parties required to be obtained or given by Seller and that are necessary to permit Seller to transfer the Assets and Contracts to Buyer as contemplated hereby; (8) an affidavit of Seller’s non-foreign status, in compliance with the requirements of Section 1445(b)(2) of the Code and the regulations thereunder; (9) intellectual property assignments, each in recordable form to the extent necessary to perfect the assignment of the Intellectual Property Rights of Seller to Buyer;

(10) original, endorsed certificates of title and any other documents required to transfer to Buyer good title to the Assets, including any Assets that are registered or titled with any Governmental Authority; (11) the certificates contemplated by Section 6.1(e); (12) all of the System’s accumulated and unexpended Tap Fees, if any; (13) title certificates to any motor vehicles included in the Assets, duly executed by Seller (together with any other transfer forms necessary to transfer title to such vehicle); (14) all Customer Account Documents; (15) Seller’s updated meter reading information pursuant to Section 5.7(c) of this Agreement; (16) a copy of each fully executed contract between Seller and any contractors or subcontractors who have been engaged to complete the Capital Projects or any portion of the Capital Projects after Closing; (17) evidence of the satisfaction of all System Debt Obligations; (18) the cash payment required by Section 5.5(a); and (18) such other agreements, documents, consents, certificates or other similar items needed to evidence the sale, transfer, assignment, conveyance and delivery of the Assets and the Contracts to Buyer in a form reasonably agreeable to Buyer and its counsel.
(b) By Buyer to Seller. At the Closing, Buyer shall deliver to Seller the following items, each (where applicable) properly executed and dated as of the Closing Date and in form and substance reasonably satisfactory to Seller: (1) the Assignment and Assumption Agreement;

(2) the Water Rights Assignment; (3) Evidence of Buyer Consent; and (4) such other agreements, documents, consents, certificates or other similar items needed reasonably requested by Seller and which are reasonably acceptable to Buyer.

2.4 Transfer or Sales Taxes. All filing, transfer, sales, recordation and similar Taxes (if any) assessed against the parties based on their respective status as seller, grantor, transferor, assignor, purchaser, grantee, transferee or assignee under applicable Law in connection with the transactions contemplated hereunder shall be shared equally by Buyer and Seller.
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2.5 No Assumption of Liabilities. Except to the extent specifically set forth in Section 2.2, Buyer shall not be the successor to, and does not and will not assume or be responsible for, any liability or obligation of any kind of Seller, its Affiliates, the FC Water System, including Seller’s ownership and use of the Assets, occupation of the Real Property and/or the Leased Real Property and any formerly leased or owned property, and performance under the Contracts (including Seller’s use of any items of personal property leased pursuant thereto), whether absolute or contingent, accrued or unaccrued, asserted or unasserted, known or unknown, liquidated or unliquidated, due or to become due, or otherwise, and whenever and wherever arising, including, without limitation, the Excluded Liabilities, and any such succession, assumption, responsibility, liability or obligation is hereby expressly disclaimed.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF SELLER

Seller hereby represents and warrants to Buyer as of the date hereof and as of the Closing Date that:

3.1 Organization of Seller. Seller is a political subdivision and an independent city duly organized, validly existing and in good standing under the laws of the Commonwealth of Virginia and has full power and authority to (a) enter into this Agreement and all of the other documents and instruments required hereby from Seller, and to perform its obligations hereunder and thereunder, and (b) operate the FC Water System as it is now being operated and to own, operate, and hold under lease the Assets and properties of the FC Water System as, and in the places where, such properties and Assets now are owned, operated or held and to perform its obligations under the Contracts.

3.2 Authorization; Execution and Delivery; Enforceability. The execution, delivery and performance by Seller of this Agreement, and of all of the other documents and instruments required hereby from Seller, have been duly authorized by all necessary action of Seller. This Agreement has been duly executed and delivered by Seller. This Agreement is, and the other documents and instruments required hereby to which Seller is a party will be, when executed and delivered by the parties thereto, the legal, valid and binding obligations of Seller, enforceable against Seller in accordance with their respective terms.

3.3 No Violation or Conflict by Seller; Consents. The execution, delivery and performance by Seller of this Agreement, and of all of the other documents and instruments contemplated hereby to which Seller is a party, do not and will not, directly or indirectly, with or without the giving of notice or lapse of time (or both) (a) conflict with or violate any Law binding on Seller or any contract or agreement to which Seller is a party or by which it or any of its assets or properties is bound, (b) result in Seller or, to the Knowledge of Seller, any other party to any Contract or any agreements, documents, easements, rights of way or other instruments constituting the Water Rights having a right of cancellation or termination thereof or right to exercise any option thereunder or result in any other loss or impairment of any right or license granted to Seller with respect to Intellectual Property Rights of others or (c) result in the creation or imposition of any Lien (other than a Permitted Lien) upon any Asset or any item of real or personal property leased pursuant to a Contract. Other than the Required Consents set forth on Schedule 1.73, no notice to, filing or registration with, or authorization, consent or
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approval of, any Person is necessary or is required to be made or obtained by Seller in connection with the execution and delivery by Seller of this Agreement or the other documents and instruments contemplated hereby or the consummation by Seller of the transactions contemplated hereby.

3.4 Title to and Sufficiency of Assets. Seller owns good and valid title to the Assets (other than the Real Property and except for leased assets that are the subject of a valid and enforceable Contract) and, to the Knowledge of Seller, Seller owns good and marketable title to the Real Property free and clear of any and all Liens, except the Permitted Liens. As of the Effective Time of Closing, good and valid title to the Assets (other than the Real Property) and, to the Knowledge of Seller, good and marketable title to the Real Property, free and clear of any and all Liens except for the Permitted Liens, will pass to Buyer. The Assets, Contracts (including all real and personal property leased pursuant to the Contracts) and Water Rights constitute all tangible and intangible assets, contracts and rights (other than the Excluded Assets and the Excluded Contracts) necessary for the operation of the System by Buyer after the Effective Time of Closing in accordance with Seller’s past practice. The Assets, Contracts and Water Rights do not include any equity or debt securities of or interest in, or any right or obligation to acquire any equity or debt securities of or interest in, any Person.

3.5 No Litigation. Except for the Litigation Regarding Rates and as otherwise listed in Schedule 3.5, there is no Proceeding of any kind pending or, to the Knowledge of Seller, proposed or threatened (a) relating to the FC Water System, the Assets, the Contracts (including items of all real and personal property leased pursuant to the Contracts) or the Water Rights, including any allegations that Seller is infringing on, misappropriating or otherwise violating the rights of any Person with regard to any Intellectual Property Right, or (b) that seeks restraint, prohibition, damages or other relief in connection with this Agreement or the consummation of the transactions contemplated hereby. To the Knowledge of Seller, no event has occurred or circumstances exist that is reasonably likely to give rise to, or serve as a basis for, the commencement of any such Proceeding. There is no outstanding Order relating to the FC Water System to which Seller or any of the Assets, Contracts (including any items of real and personal property leased pursuant to the Contracts) or Water Rights is subject.

3.6 Equipment. Schedule 3.6 sets forth a true and complete list of all Equipment that has a book value, for each individual item of Equipment, in excess of Five Thousand Dollars ($5,000). The Equipment, taken as a whole, is in good operating condition and repair, subject to ordinary wear and tear, has been maintained in a commercially reasonable manner and is substantially fit for use in accordance with Seller’s past practice.

3.7 Books and Records. The Books and Records and the Customer Account Documents are complete and correct in all material respects. Seller has made available to Buyer for examination the originals or true and complete copies of all documents material to the System and all other documents that Buyer has requested in connection with the transactions contemplated by this Agreement.

3.8
Contracts and Water Rights.

(a) Seller has made available to Buyer true and complete copies of all of the Contracts (including all amendments or modifications thereto) or, in the case of oral Contracts,

· 13 -

true and complete written summaries of the terms thereof. Each Contract is legal, valid, binding, enforceable, and in full force and effect as to Seller and, to the Knowledge of Seller, the other parties thereto, in accordance with its terms. Seller (and, to the Knowledge of Seller, all other parties thereto) has performed in all material respects each term, covenant and obligation required to be performed by Seller (or such other party, as applicable) under each Contract, and no condition exists (including the execution, delivery and performance by Seller of this Agreement and the other documents and instruments contemplated herein) which constitutes or, with notice or lapse of time, or both, would constitute a material default thereunder on the part of Seller, or, to the Knowledge of Seller, on the part of any of the other parties thereto, or give to any other Person any material right of termination, amendment, modification, acceleration, suspension, revocation, cancellation, first offer or first refusal under any of the Contracts, or result in the creation of any Lien on any of the Assets. Without limiting the foregoing, the execution, delivery and performance by Seller of this Agreement and the other documents and instruments contemplated herein do not and will not require the consent or approval of, or any notice to, any party to any Contract other than the Required Consents.

(b) Schedule 3.8(b) sets forth a true and complete list of the following Contracts, identified separately by category (the “Material Contracts”):
(i) all Contracts having an aggregate value, or involving payments by the parties thereto, of more than $10,000, and for which there has been no final close out, or final payment under such Contract has not been made;

(ii) all Contracts consisting of purchase orders and sales agreements that require continued performance by Seller or continued customer relationships for a period greater than four (4) weeks;

(iii) all Contracts currently in effect that contain a covenant that would materially restrict the ability of any party thereto to compete or to develop, market or distribute any services in any geographic territory;

(iv) all Contracts providing for indemnity (including any obligations to advance funds for expenses) to the current or former directors or officers of any party thereto;

(v) all Contracts that are material to the System and that provide for termination, acceleration of payment or other special rights upon the occurrence of a change of control of or sale of assets by Seller;

(vi) all Contracts relating to indebtedness for borrowed money or any financial

guaranty;

(vii) all severance, change-of-control or similar Contracts with any Person;

(viii) all Contracts with Related Persons;

(ix) all Contracts that obligate Seller (or Buyer after Closing) to make any capital commitment or expenditure (including pursuant to any joint venture);
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(x) all Contracts that would prohibit or materially delay the consummation of the transactions contemplated by this Agreement; and

(xi) all other Contracts that are (A) material to the System or (B) necessary to operate the System as currently conducted.

(c) Seller has made available to Buyer true and complete copies of all agreements, documents, easements, rights of way or other instruments constituting the Water Rights (including all amendments or modifications thereto), if any, that are in Seller’s possession. No condition exists (including the execution, delivery and performance by Seller of this Agreement and the other documents and instruments contemplated herein) which constitutes or, with notice or lapse of time, or both, would constitute a material default thereunder on the part of Seller, or, to the Knowledge of Seller, on the part of any of the other parties thereto, or give to any other Person any material right of termination, amendment, modification, acceleration, suspension, revocation, cancellation, first offer or first refusal under any of the agreements, documents, easements, rights of way or other instruments constituting the Water Rights. Without limiting the foregoing, the execution, delivery and performance by Seller of this Agreement and the other documents and instruments contemplated herein do not and will not require the consent or approval of, or any notice to, any party to any agreements, documents, easements, rights of way or other instruments constituting the Water Rights other than the Required Consents.

(d) Seller has not entered into (nor is Seller subject to) any contract, agreement, or arrangement with any Governmental Authority with respect to the Assets or the Contracts.

3.9
Real Property.

(a) At the Closing, Seller shall convey to Buyer: (i) good, marketable and insurable fee simple title to the Real Property (ii) good and valid leasehold title in the Leased Real Property; and (iii) good title to, or valid interest in, any personal property included in the Assets. In addition, and with respect to all Real Property and all Leased Real Property (as applicable), and except as set forth on Schedule 3.9:
(i) all rents and other amounts due under each lease relating to the Leased Real Property have been paid;

(ii) Seller, as lessee under each lease relating to the Leased Real Property, has a valid leasehold interest and the right to occupy, use, possess and control the entire premises thereunder as presently occupied, used, possessed and controlled by it, and Seller is in peaceful possession thereof;

(iii) no claim has been asserted against Seller adverse to its rights in the Real

Property;

(iv) Seller is not in breach or default under any lease relating to the Leased Real Property (nor, with the giving of notice or the passage of time, or both, would be in default or breach), and no waiver, indulgence or postponement of the obligations of Seller, or the obligations of the lessor, thereunder has been granted by the lessor or Seller, as the case may be;
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(v) Seller has not entered into any lease, sublease or assignment with respect to its interests in the Real Property;

(vi) there are no Liens encumbering the Real Property that do, or could reasonably be expected to, interfere with the operation of the System;

(vii) all facilities, buildings, improvements and fixtures on the Real Property are in good condition and repair, subject to normal wear and tear, and are suitable for the continued operation of the System as currently conducted;

(viii) there are no pending or, to the Knowledge of Seller, threatened condemnation proceedings, lawsuits or administrative actions relating to the Assets or other matters affecting adversely the current use or occupancy of the Real Property or the Leased Real Property;

(ix) the legal description for the Leased Real Property contained in any lease relating to the Leased Real Property (with respect to the Leased Real Property) and in any deed (with respect to other Real Property) describes such parcel fully and adequately; all buildings and improvements are located within the boundary lines of the described parcels, are not in violation of applicable setback requirements, zoning laws and ordinances (and none of the properties or buildings or improvements thereon are subject to “permitted non-conforming use” or “permitted non-conforming structure” classifications) and do not encroach on any easement which may burden the parcel; none of the described parcels serves any adjoining property for any purpose inconsistent with the use of such parcel; and none of the described parcels is located within any flood plain or subject to any similar type restriction for which any permits or licenses necessary to the use thereof have not been obtained;

(x) the Real Property (x) is in material compliance with all applicable Laws,

(y) has received all approvals of all Governmental Authorities (including, without limitation, all permits, licenses, registrations and related matters) required in connection with Seller’s ownership, occupation and operation thereof for the System and (z) has been operated and maintained in accordance with all applicable Laws in all material respects;

(xi) all facilities located on the Real Property or the Leased Real Property are, to the extent applicable, supplied with utilities and other services necessary for the operation of such facilities in connection with the System, including gas, electricity, water, telephone, sanitary sewer and storm sewer, all of which services are adequate in quality and quantity for the operation of the System as currently conducted and in accordance with all applicable Laws and are provided via public roads or via permanent, irrevocable, appurtenant easements benefiting the parcel; and

(xii) any Liens associated with the Assets will be removed as of the Closing, to the effect that the Assets will be conveyed hereunder to Seller at Closing free and clear of all Liens, pledges and security interests, excepting only Permitted Liens.
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(b) The Real Property listed on Schedule 1.69 is all of the real property owned by Seller relating to the System except for any real property that is an Excluded Asset.
(c) Other than the Leased Real Property, Seller does not lease, sublease, license, occupy or use any real property relating to the System (except to the extent that such real property is an Excluded Asset). Seller does not sublease, license, or otherwise grant any rights to any third parties to access or occupy any portion of the Leased Real Property (except for certain subleases or licenses with cellular or wireless service providers, which subleases or licenses are included in the Contracts).

(d) The Real Property and the Leased Real Property constitutes all the real property necessary to operate the System (except for the Excluded Assets) as currently conducted and as currently proposed to be conducted.

3.10
Intellectual Property.

(a) Schedule 1.77 sets forth a description of all Seller Intellectual Property Rights. With respect to all registered Seller Intellectual Property Rights and applications for such registrations, Seller is correctly shown as the current owner of record in the records of the applicable Governmental Authority where such Seller Intellectual Property Rights are registered and where such applications are filed.
(b) As pertains to the System, Seller owns or has the right to use, without the necessity of obtaining approval of any party and free and clear of all Liens except Permitted Liens, all Intellectual Property Rights in and to the System, including those Intellectual Property Rights that (i) are used in its current or planned services or operations relating to the System, (ii) are necessary to freely make, have made, use or sell, or that are otherwise applicable to, any services or currently planned services relating to the System, or (iii) are necessary to perform its respective contractual obligations to others relating to the System.

(c) To the Knowledge of Seller, Seller’s ownership and use of the FC Water System does not and has not infringed on, misappropriated or otherwise violated the rights of any Person in any material respect with regard to any Intellectual Property Right. To the Knowledge of Seller, no Person is infringing on, misappropriating or otherwise violating the rights of Seller with respect to any Seller Intellectual Property Rights.

(d) Schedule 3.10(d) sets forth a true and complete list as of the date of this Agreement of all Contracts pursuant to which Seller is a party and relating to (i) Intellectual Property Rights licensed to Seller by third parties, other than software licenses for commercial generally available software which relate to the System or Seller’s operation of the System, and
(ai) Seller Intellectual Property Rights granted or licensed by Seller to any third party.

(e) All registrations for Seller Intellectual Property Rights are in force and, to the Knowledge of Seller, valid. To the Knowledge of Seller, there are no ongoing interferences, oppositions, reissues, reexaminations, cancellations, challenges or other proceedings involving any of the Seller Intellectual Property Rights in the United States Patent and Trademark Office or in any foreign patent office or similar Governmental Authority, except for office actions and similar ex parte proceedings in the ordinary course.
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3.11
Insurance.

(a) Schedule 3.11 sets forth a true and complete list of each insurance policy (including policies providing property, casualty, liability and workers’ compensation coverage and bond and surety arrangements) that is in force as of the date hereof and as to which Seller is a party, a named insured or otherwise the beneficiary of coverage which relate to the FC Water System or Seller’s operation of the FC Water System. With respect to each such insurance policy: (i) the policy is legal, valid, binding, enforceable and in full force and effect, (ii) neither Seller nor, to the Knowledge of Seller, any other party to the policy is in breach or default thereunder (including with respect to the payment of premiums or the giving of notices), and no event has occurred that, with notice or the lapse of time, would constitute such a breach or default, or permit termination, modification or acceleration under the policy and (iii) neither Seller nor, to the Knowledge of Seller, any other party to the policy has repudiated any provision thereof. Seller has been covered during the past five years by insurance substantially similar in scope to that listed in Schedule 3.11. Schedule 3.11 accurately and completely describes any self-insurance arrangements and any retrospective rating plans affecting Seller and the FC Water System.

(b) Schedule 3.11 sets forth, by year, for the current policy year and each of the five preceding policy years (i) a summary of the loss experience under each insurance policy, (ii) a statement describing each claim under an insurance policy for an amount in excess of $10,000, which sets forth (x) the name of the claimant; (y) a description of the policy; and (z) the amount and a brief description of the claim, and (iii) a statement describing the loss experience for all claims that were self-insured, including the number and aggregate cost of such claims and the actuarial projection of losses, including paid-to-date figures, for any retrospective rating plans.
3.12 No Material Adverse Effect; Ordinary Course Operation. Except as set forth in Schedule 3.12, since June 30, 2012, the FC Water System has been operated in the ordinary course and substantially in the same manner as previously conducted, and there has not been:

(a) any Material Adverse Effect with respect to the FC Water System and, to the Knowledge of Seller, no fact or condition exists or is contemplated or threatened which might reasonably be expected to result in any Material Adverse Effect, (b) any loss, damage, condemnation or destruction to any of the Assets or to any real or personal property that is leased pursuant to the Contracts (whether covered by insurance or not) that, individually or in the aggregate with all other such losses, damages, condemnation and destruction, is material to the FC Water System,

(c) any borrowings by Seller with respect to the FC Water System other than trade payables arising in the ordinary course of operations, (d) the encumbrance by any Lien on any of the Assets, Contracts or Water Rights, except for Permitted Liens, or (e) any sale, transfer, assignment or other disposition of the Assets, Contracts or Water Rights or of any items of real or personal property that are leased pursuant to the Contracts, other than in the ordinary course of operations or as contemplated by this Agreement.

3.13
Tax Matters.

(a) The Assets currently are and have been treated as exempt from real estate taxes in the City of Fairfax and any other jurisdiction in which the Assets are or have been located.

· 18 -

(b) Seller is, and at all times in which it has owned the Assets has been, a political subdivision of the Commonwealth and an organization described in Sections 115 and 170(c)(1) of the Code.

(c) All Tax Returns required to be filed by Seller with all applicable Governmental Authorities have been duly and timely filed, and all Taxes required to be paid by Seller to such Governmental Authorities have been duly and timely paid for all outstanding tax years and periods.

(d) All Tax Returns with respect to the Assets have been duly and timely filed, and each such Tax Return correctly and completely reflects all Taxes (as defined below) and all other information required to be reported thereon.

(e) There is no action or audit currently pending or, to the Knowledge of Seller, threatened against Seller by any taxing authority with respect to any Taxes.

(f) There are no outstanding assessments or Liens for Taxes on any of the Assets.

(g) Seller has withheld and timely paid all Taxes required to have been withheld or paid and has complied with all information reporting and backup withholding requirements, including maintenance of required records with respect thereto with respect to the Assets.

(h) There is no dispute or outstanding claim concerning any Taxes with respect to the Assets for which notice has been provided, which is asserted or threatened, or which otherwise is Known to Seller.

(i) Other than set forth on Schedule 3.13(i), Seller has received no grants relating to the FC Water System. With respect to the grants set forth on Schedule 3.13(i), (i) all work or other requirements that were required to be taken and completed have been taken and completed by Seller, (ii) Seller’s performance with respect to such grants has not been challenged or questioned by nor is, to the Knowledge of Seller, the subject of any audit or investigation by any Governmental Authority, and (iii) all such grants have been closed out and all final payments related thereto have been made.

(j) Seller has complied with all arbitrage rules to the extent that proceeds of any general obligation bonds were pledged for use by the FC Water System.

3.14
Employee Benefit Plans.

(a) Schedule 3.14(a) sets forth a true and complete list of each deferred compensation, retention, bonus or other incentive compensation plan, program, agreement or arrangement, each severance or termination pay, medical, surgical, hospitalization, life insurance and other “welfare” plan, fund or program (within the meaning of Section 3(1) of ERISA, regardless whether ERISA is otherwise applicable to Seller), each profit-sharing, or other “pension” plan, fund or program (within the meaning of Section 3(2) of ERISA, regardless whether ERISA is otherwise applicable to Seller), each employment, termination, change in control, retention or severance agreement, and each other employee benefit plan, fund, program, agreement or arrangement providing benefits to employees or former employees of Seller
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engaged in the operation of the FC Water System or the dependents or beneficiaries of such employees or former employees (collectively, the “Benefit Plans”), in each case, that is sponsored, maintained or contributed to or required to be contributed to by Seller or by any other entity, whether or not incorporated, that together with Seller would be treated as a “single employer” under Section 414 of the Code (any such entity, an “ERISA Affiliate”) or for which Seller or any ERISA Affiliate has any liability or financial obligation. Seller has made available to Buyer a true and complete copy of each Benefit Plan and all amendments thereto (or, in the case of any unwritten Benefit Plans, written descriptions thereof) and a true and complete copy of the following items (in each case, only if applicable): (i) each trust or other funding arrangement, (ii) each summary plan description and summary of material modifications, (iii) the most recently filed annual or other governmental report, (iv) the most recent actuarial valuation report and (v) the most recently received determination letter from the IRS.

(b) Each of the Benefit Plans (and each related trust or funding vehicle) has been operated and administered in all material respects in accordance with its terms and applicable Laws, including but not limited to the PHSA and the Code. All contributions, premiums and benefit payments (including all employer contributions and employee salary reduction contributions) under or in connection with the Benefit Plans that are required to have been made in accordance with the terms of the Benefit Plans have been timely made, and all contributions, premiums and benefit payments (including all employer contributions and employee salary reduction contributions) required to be accrued under applicable accounting principles have been properly accounted for by Seller.

(c) Each Benefit Plan intended to qualify under Section 401(a) of the Code is so qualified, and Schedule 3.14(c) lists (i) all favorable determination letters from the IRS with respect to each such Benefit Plan as to its qualified status under the Code, and (ii) with respect to a prototype Benefit Plan, all favorable IRS opinion letters issued to the prototype sponsor. No event has occurred relating to any such Benefit Plan (or a Benefit Plan intended to qualify under Section 403(b) or 457(b) of the Code) that would reasonably be expected to adversely affect the qualification of such Benefit Plan. Neither Seller nor any ERISA Affiliate has engaged in any transactions that could reasonably be expected to result in a loss of Tax exempt status pursuant to Section 503 of the Code. All deferred compensation, within the meaning of Section 409A of the Code, provided by Seller and any ERISA Affiliate to any employee or former employee of the FC Water System complies with the applicable requirements of that section of the Code for avoiding inclusion in income and any resulting Taxes under that section.

(d) Neither the execution or delivery of this Agreement nor the consummation of the transactions contemplated hereby will, either alone or in conjunction with any other event, (A) entitle any current or former employee, consultant or independent contractor of Seller to severance pay, unemployment compensation or any other payment, except as expressly provided in this Agreement, (B) increase the amount or value of any benefit or compensation otherwise payable or required to be provided to any such employee, consultant or independent contractor, or (C) accelerate the time of payment or vesting of compensation due any such director, employee, consultant or independent contractor except as expressly provided in this Agreement. No Benefit Plan or other agreement with any employee provides for a “gross-up” or similar payment in respect of any Taxes that may become payable under Section 409A or Section 4999 of the Code.
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(e) Seller has paid all retention and similar bonuses due to each Employee and will provide evidence of those payments to Buyer. At Closing no retention bonuses or similar bonuses will be due to any Employee.

3.15 Compliance with Law. The operation of the FC Water System by Seller and Seller’s use and ownership of the Assets, performance under the Contracts, and use of the Water Rights does not violate or conflict with, and has not violated or conflicted with, in any material respect any Law. Seller not received any notice or other communication (whether oral or written) from any Governmental Authority or any other Person regarding any actual, alleged, possible or potential violation of, or failure to comply in any material respect with, any Law which, in any case, relates to the FC Water System or Seller’s operation of the FC Water System.

3.16 Permits. Schedule 1.63 is a true and complete list of all Permits necessary or required for the operation of the System (separately identifying those Permits that are transferable to Buyer and those Permits that are not transferable to Buyer) and, except as set forth in Schedule 1.63, all such Permits are valid, in full force and effect and are being complied with by Seller.

3.17
Environmental Conditions.

(a) Except as set forth in Schedule 3.17(a), neither Seller nor, to the Knowledge of Seller, any predecessor of Seller, has Released, or arranged for the Release of any Hazardous Materials, other than in conformity with all Environmental Laws, at the Real Property or the Leased Real Property, or at any other facility, location or site to be transferred to Buyer pursuant to the terms of this Agreement, and neither Seller nor, to the Knowledge of Seller, any predecessor of Seller, has arranged for disposal of Hazardous Materials at any property that requires Remedial Action.
(b) Seller is and at all times has been, and to the Knowledge of Seller each of its predecessors was, in compliance in all material respects with all Environmental Laws affecting, or relating to, the business or operation of the FC Water System or the Assets.

(c) Neither Seller nor, to the Knowledge of Seller, any other Person has Released or arranged for disposal of any Hazardous Materials on, under, at, from or in any way affecting any of the Real Property or the Leased Real Property or the Assets (or, to the Knowledge of Seller, any other real property or assets that were previously owned, leased or operated by Seller or any of its predecessors that were used in connection with the FC Water System) in any manner that constituted or constitutes a violation of any applicable Environmental Law or requires Remedial Action or abatement thereunder.

(d) Seller has not received and, to the Knowledge of Seller, no other person, entity or Governmental Authority has received, any written notice or request for information with respect to, and Seller has not been designated a potentially liable party for Remedial Action or response costs, in connection with any of the Real Property or the Leased Real Property or with respect to the Assets or the operation of the FC Water System, at any other facility, location or other site under any Environmental Laws.
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(e) Except for such use or storage of Hazardous Materials as is incidental to the operation of the FC Water System, which use and storage is and has been in compliance with all Environmental Laws, none of the Real Property or the Leased Real Property has been used for the storage, treatment, generation, processing, production, or disposal of any Hazardous Materials or as a landfill or other waste disposal site in violation of any Environmental Law.

(f) There has not been, at any time, any (i) off-site shipment of any Hazardous Materials by Seller with respect to the FC Water System or, to the Knowledge of Seller, any predecessor of Seller with respect to the FC Water System, that currently gives rise to, or could reasonably be expected to give rise to, liabilities or obligations under any Environmental Law or

(ai) land fill, underground or aboveground storage tanks (other than tanks for the storage of water), underground piping (other than for the transfer and distribution of water), surface impoundments, disposal areas or friable asbestos material on, under, at or in any way affecting the FC Water System, any Assets, or any Real Property or Leased Real Property.

(g) There are no pending or unresolved claims, and there have not been any claims in the past, against Seller or the FC Water System for investigatory costs, clean-up, removal, remedial or response costs, or natural resource damages arising out of any releases or threat of release of any Hazardous Materials at the Real Property or the Leased Real Property or with respect to the FC Water System or Assets or, with respect to the FC Water System, any other facility, location or other site.

(h) Neither Seller nor, to the Knowledge of Seller, any of its predecessors is subject, with respect to the FC Water System, the Assets or any Real Property or Leased Real Property, to any Order of any Governmental Authority with respect to any matters subject to regulation under any Environmental Law, nor are there any claims or actions pending or, to the Knowledge of Seller, threatened against Seller or, to the Knowledge of Seller, any of Seller’s predecessors by any Person alleging any actual or threatened injury or damage to any person, entity or real or personal property, natural resource or the environment by any Hazardous Materials.

(i) All facilities, structures and equipment used for the collection, management and treatment or disposal of Hazardous Materials or wastes, coproducts or byproducts of any kind in the operation of the FC Water System are in sound structural and mechanical condition, subject to normal wear and tear, have at all times materially complied with, and are capable of maintaining material compliance with, Environmental Laws and are suitable for the purposes for which constructed and operated.

(j) The Seller has (i) received or secured (or in the case of permits-by-rule, qualified for) in a timely manner all Permits required under Environmental Laws to conduct the business and operate and use the FC Water System and Assets as currently operated or used in compliance with all applicable Environmental Laws (the “Environmental Permits”); (ii) each such Environmental Permit is set forth on Schedule 3.17(j) and is currently in full force and effect;
(bi) the Seller is in compliance in all material respects with the terms and conditions of each such Environmental Permit (including, without limitation, any plans and sampling required thereunder); and (iv) all applications for the renewal of such Environmental Permits have been duly filed on a timely basis with the appropriate Governmental Authority, and all other filings and reports required to have been made with respect to such Environmental Permits have been
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duly made on a timely basis with the appropriate Governmental Authority. The Seller is not aware of any proposed change in Environmental Laws that requires or would require the Seller to obtain any further Environmental Permits or seek to modify any Environmental Permits currently held.

(k) The Environmental Permits identified on Schedule 3.17(j) will not be terminated, invalidated or otherwise negatively affected as a result of the transactions contemplated by this Agreement and no notification of change in control, change in ownership and/or operation, permit transfer, reapplication or other communication is required to be submitted to any Governmental Authority pertaining to any Environmental Permit as a result of the transactions contemplated by this Agreement.
(l) Neither Seller nor, to the Knowledge of Seller, any of Seller’s predecessors has assumed by contract, agreement (including any Order, consent agreement, lease or sale-leaseback) or operation of Law, or otherwise agreed to (i) indemnify or hold harmless any other Person for any violation of Environmental Laws or any obligation or liability arising thereunder with respect to the FC Water System, or (ii) assume any liability for any Release, conduct any Remedial Action with regard to any Release or implement any institutional controls (including any deed restrictions) regarding any existing Hazardous Materials with respect to the FC Water System.

(m) Neither Seller nor, to the Knowledge of Seller, any of Seller’s predecessors has given any release or waiver of liability that would waive or impair any claim, demand, or action related to any Release of any Hazardous Materials in, on, under, to or from any Real Property or Leased Real Property against a previous owner or operator of any such Real Property or Leased Real Property or against any other Person who may be potentially responsible for such Release.

(n) To the Knowledge of Seller, there are no material liabilities (including encumbrances or restrictions on ownership, occupancy, use, operation, or transferability), obligations, whether absolute, accrued, contingent, liquidated or otherwise, and whether due or to become due, of the Seller or any predecessor thereto relating to the FC Water System and arising under or relating to any violation of any Environmental Law or any Hazardous Materials.

3.18 Capital Projects. The Capital Projects listed on Schedule 1.18 are the only projects related to the System that will remain in progress after the Closing Date. The Capital Funds to be delivered to Buyer at Closing are sufficient to fully pay for the costs, expenses, fees, charges, and other sums relating to, or arising from, all Capital Projects relating to System, the Real Property, the Leased Real Property, the Assets and the operation of the System.

3.19
Labor Matters. Except as set forth in Schedule 3.19:
(a) With respect to the FC Water System, Seller is and has been in compliance in all material respects with all applicable Laws respecting employment and employment practices, labor relations, unemployment compensation, workers’ compensation, terms and conditions of employment and wages and hours, including, without limitation, any such Laws respecting the payment of social security and similar Taxes, classification of persons as employees or independent contractors, payment of wages, employment discrimination and occupational safety and health requirements, and has not and is not engaged in any unfair labor practice, and Seller is
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not liable for the payment of any Taxes, fines, penalties or other amounts, however designated, for failure to comply with any of the foregoing.

(b) There is no unfair labor practice charge or complaint against Seller pending or, to the Knowledge of Seller, threatened, with respect to the FC Water System, before the National Labor Relations Board or any other comparable authority.

(c) No grievance or any arbitration proceeding concerning Seller with respect to the FC Water System arising out of or under collective bargaining agreements is pending and, to the Knowledge of Seller, no claims therefor exist or have been threatened.

(d) There is no Proceeding or action of any kind pending or, to the Knowledge of Seller, proposed or threatened, or, to the Knowledge of Seller, any governmental investigation pending, proposed or threatened, against Seller with respect to the FC Water System relating to employment, employment practices, terms and conditions of employment, wages and hours, unemployment compensation or workers’ compensation.

(e) With respect to the FC Water System, Seller does not have any collective bargaining relationship or duty to bargain with any Labor Organization (as such term is defined in Section 2(5) of the National Labor Relations Act, as amended), Seller has not recognized any Labor Organization as the collective bargaining representative of any of its employees and none of the employees of the FC Water System are represented by any labor organization for purposes of bargaining over terms and conditions of employment.

(f) There is no petition for election concerning the employees of the FC Water System pending or threatened to be filed before the National Labor Relations Board by any Labor Organization and, to the Knowledge of Seller, no labor organization is attempting to organize any employees of the FC Water System.

(g) Seller has not, during the 90-day period prior to the date of this Agreement, taken any actions that, individually or in the aggregate, would constitute or result in a “Mass Layoff” or “Plant Closing” within the meaning of WARN or any similar or related Laws with respect to the FC Water System.

(h) Seller has complied in all material respects with all Laws related to immigration, verification of citizenship or legal permission to work in the United States, including any regulations of any Governmental Authority related thereto.

(i) Seller is not a party to any written or oral employment agreement with any employee of the FC Water System, and all of the employees of the FC Water System are employed by Seller on an “at will” basis.

3.20 Fees and Expenses of Brokers and Others. Seller has not retained any broker or other intermediary to act on its behalf in connection with the transactions contemplated by this Agreement and Seller is not committed to any liability for any brokers’ or finders’ fees or any similar fees in connection with the transactions contemplated by this Agreement.
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3.21 Vote Required. The approval of the City Council of Seller is the only vote or consent necessary to approve this Agreement and the transactions contemplated hereby.

3.22 Accuracy of Information. Neither this Agreement nor any other document provided by Seller to Buyer in connection with the transactions contemplated herein contains an untrue statement of a material fact or omits to state a material fact necessary to make the statements contained herein or therein not misleading.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer hereby represents and warrants to Seller as of the date hereof and as of the Closing Date that:

4.1 Organization of Buyer. Buyer is an independent public body politic and corporate duly organized and validly existing and in good standing under the laws of the Commonwealth of Virginia and has the full power to (a) enter into this Agreement and all of the documents and instruments required hereby from Buyer, and to perform its obligations hereunder and thereunder, and (b) conduct its operations as they are now being conducted and to own, operate and hold under lease its assets and properties as, and in the places where, such properties and assets now are owned, operated or held and to perform its obligations under its contracts.

4.2 Authorization; Execution and Delivery; Enforceability. The execution, delivery and performance by Buyer of this Agreement, and of all of the documents and instruments required hereby from Buyer, have been duly authorized by all necessary action of Buyer. This Agreement has been duly executed and delivered by Buyer. This Agreement is, and the other documents and instruments required hereby to which Buyer is a party will be, when executed and delivered by the parties thereto, the legal, valid and binding obligations of Buyer, enforceable against Buyer in accordance with their respective terms.

4.3 No Violation or Conflict by Buyer. The execution, delivery and performance by Buyer of this Agreement, and all of the other documents and instruments contemplated hereby to which Buyer is a party, do not and will not, with or without the giving of notice or lapse of time (or both), conflict with or violate any Law binding on Buyer, or any contract or agreement to which Buyer is a party or by which it is bound. Except for the Required Consents, no notice to, filing or registration with, or authorization, consent or approval of, any Person is necessary or is required to be made or obtained by Buyer in connection with the execution and delivery by Buyer of this Agreement or the consummation of the transactions contemplated hereby.

4.4 Fees and Expenses of Brokers and Others. Buyer is not committed to any liability for any brokers’ or finders’ fees or any similar fees in connection with the transactions contemplated by this Agreement, and has not retained any broker or other intermediary to act on its behalf in connection with the transactions contemplated by this Agreement.

4.5 No Litigation. There is no Proceeding of any kind pending or, to the Knowledge of Buyer, proposed or threatened against Buyer that seeks the restraint or prohibition of this Agreement or the consummation of the transactions contemplated hereby. To the Knowledge of

-25-

Buyer, no event has occurred or circumstances exist that are reasonably likely to give rise to, or serve as a basis for, the commencement of any such Proceeding.

ARTICLE V

COVENANTS

5.1
Mutual Covenants of the Parties.

(a) Transaction Cooperation. The parties shall cooperate and shall cause their respective officers, employees, agents and representatives to cooperate to (i) ensure the orderly transfer of the Assets, Contracts and Water Rights from Seller to Buyer; and (ii) avoid any disruption to the customers of the System from the transactions contemplated by this Agreement.

(b) Sharing Information. Each party shall furnish to the other party any necessary information or reasonable assistance as the other party may reasonably request in connection with obtaining any Required Consent (including the consent of any Governmental Authority).

(c) Litigation Regarding Rates. Within three (3) Business Days after the date of this Agreement, the parties shall take such actions as may be required to dismiss the Litigation Regarding Rates without prejudice.

(d) Litigation Cooperation. Notwithstanding anything to the contrary contained in this Agreement, if any action or proceeding by any third party is instituted (or threatened to be instituted) challenging any transaction or action contemplated by this Agreement, the parties shall use their commercially reasonable efforts to (i) contest, resist or resolve any such proceeding or action and (ii) have vacated, lifted, reversed or overturned any injunction adverse to the parties resulting from such proceeding or action.

(e) Commercially Reasonable Efforts. Subject to the terms and conditions herein provided, each of the parties agrees to use its commercially reasonable efforts to take, or cause to be taken, all action, and to do, or cause to be done, all things necessary, proper and advisable under applicable Law, the Contracts or otherwise to consummate and make effective the transactions contemplated by this Agreement. Without limiting the foregoing, Seller shall use its commercially reasonable efforts to obtain the Required Consents, obtain such other waivers, consents, approvals, clearances, orders and authorizations as may be reasonably requested by Buyer with respect to any Contracts or Permits, and satisfy the other conditions precedent to Closing set forth in Section 7.1.
(f) Public Announcements. Prior to the Closing Date, no party shall issue or cause the publication of any press release or other public announcement with respect to this Agreement or the transactions contemplated hereby without the prior written consent of the other parties (which consent will not be unreasonably withheld, delayed or conditioned), except as may be required by Law (in which case such party shall not issue or cause the publication of such press release or other public announcement without prior consultation with the other parties). From and after the Closing Date, this Section 5.1(f) will be of no further force and effect.

(g) Capital Projects. After the Closing, Seller shall promptly complete, in a commercially reasonable manner and to Buyer’s reasonable satisfaction, all Capital Projects that
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are not completed as of the Closing Date. Seller and Buyer shall agree on the manner and timing in which those projects will be completed. Buyer shall have the right to monitor any continuing Capital Projects after the Closing Date until their completion. Upon Buyer’s (i) reasonable satisfaction that all Capital Projects that Seller is obligated to complete pursuant to this Section 5.1(g) have been so completed, and (ii) receipt of reasonably acceptable written evidence with respect to the amount of Capital Funds expended by Seller after Closing to complete such Capital Projects, Buyer shall credit the full amount of such Capital Funds expended against the principal sum due under the Promissory Note.

5.2 Conduct of Seller Prior to Closing. From the date hereof through the Closing Date, Seller shall operate the System in the ordinary course and in accordance with past practice and shall not take any action inconsistent therewith, except as otherwise permitted by this Agreement or consented to by Buyer in writing. Without limiting the generality of the foregoing, Seller shall: (a) keep full and complete books and records with respect to the System,

(b) maintain in full force and effect the insurance policies heretofore maintained on the Assets and the Leased Real Property (or policies providing substantially the same coverage), (c) take such commercially reasonable action as may be necessary to preserve the Assets, the Real Property and the Leased Real Property in good condition and repair, (d) preserve its rights under the Contracts and the Water Rights, (e) use its commercially reasonable efforts to preserve the System intact and preserve for Buyer the existing goodwill of the employees, suppliers, vendors, customers and others having relations with the System and (f) comply with all Laws and Orders applicable to Seller in the operation of the System and its use and ownership of the Assets, the Real Property and the Leased Real Property.

5.3 Negative Covenants of Seller. From the date hereof through the Closing Date, Seller will not, except as otherwise permitted by this Agreement or consented to by Buyer in writing:

(a) mortgage, pledge or hypothecate or otherwise subject to a Lien (other than a Permitted Lien) any of the Assets, Contracts, Water Rights, Real Property or the Leased Real Property to secure any indebtedness or for any other purpose;

(b) lease, license, sell and leaseback or otherwise surrender, relinquish, sell or dispose of any Assets, Contracts, Water Rights, Real Property or the Leased Real Property, except for sales of used, immaterial Equipment in the ordinary course of business consistent with past practice;

(c) merge or consolidate with, purchase substantially all of the assets of, or otherwise acquire any business or any proprietorship, firm, association, corporation or other business organization or division thereof to the extent that such merger, consolidation, purchase or acquisition would affect, relate to, or be incorporated into the System;

(d) adopt a plan of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or other reorganization that affects the System;

(e) to the extent applicable to, or relating to, the FC Water System and/or any Employees, (i) enter into or amend any collective bargaining agreement, recognize any labor organization as the representative of the Employees for purposes of bargaining over terms and
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conditions of employment, (ii) amend any employee benefit plan to increase the benefits thereunder, or create or modify any pension or profit sharing plan, bonus, deferred compensation, death benefit, health, or retirement plan, or increase the level of benefits under any such plan, (iii) increase or decrease any severance or termination pay benefit or any other fringe benefit or (iv) increase the compensation payable to any Employees;

(f) change any of the accounting methods used by Seller in connection with the System unless required by applicable Law;

(g) enter into any new lease or license arrangement, acquire real property or make any new capital expenditure or other expenditures in excess of $50,000 for a single item or $100,000 in the aggregate which, in each case, relates to the System and/or the operation of the System;

(h) pay, discharge, settle or satisfy any claims, liabilities, obligations or litigation (absolute, accrued, asserted or unasserted, contingent or otherwise) relating to the System, other than the payment, discharge, settlement or satisfaction in the ordinary course of business, consistent with past practice;

(i) enter into any Contract relating to the System that is not either in the ordinary course of the System’s operations, or which has total value (for goods, services, or otherwise) of over $10,000 (including any Contract or transaction with a Related Person); assign any Contract; modify or amend any Contract; waive, release, assign or fail to exercise or pursue any rights or claims under any Contract or accelerate, terminate or cancel Contract; or modify or amend any agreements, documents, easements, rights of way or other instruments constituting the Water Rights (including all amendments or modifications thereto) or fail to exercise or pursue any rights or claims thereunder or terminate or cancel any such agreement, document, easement, right of way or instrument.

(j) acquire any asset or assets for the System except for purchases of components, raw materials or supplies in the ordinary course of business consistent with past practice;

(k) disclose any confidential or proprietary information of Seller concerning the System other than in the ordinary course of business and pursuant to a confidentiality agreement restricting the right of the recipient thereof to use and disclose such confidential or proprietary information or as may be required by applicable Law;

(l) waive any material benefits of, or agree to modify in any material respect, or, subject to the terms hereof, fail to enforce in any material respect, or consent to any matter with respect to which consent is required under, any material confidentiality, standstill or similar contract for the benefit of the System;

(m) sell, transfer or license to any Person or modify any rights to (i) any Seller Intellectual Property Rights, except in the ordinary course of business consistent with past practice, or (ii) buy, transfer from or license from any Person any Intellectual Property Rights of any other Person for the System except in the ordinary course of business consistent with past practice;
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(n) enter into any Contract containing any restriction on the ability of Seller to assign all or any portion of its rights, interests or obligations thereunder, unless such restriction expressly excludes any assignment to Buyer and any of its Subsidiaries in connection with or following the consummation of the transactions contemplated by this Agreement;

(o) enter into, approve or recommend (or propose publicly to approve or recommend) any agreement requiring, or reasonably expected to cause, Seller to abandon, terminate, delay or fail to consummate, or that would otherwise impede, interfere or be inconsistent with, any of the transactions contemplated by this Agreement or requiring, or reasonably expected to cause, Seller to fail to comply with this Agreement;

(p) take any action that would or is reasonably likely to result in any of the conditions set forth in Article VI not being satisfied as of the Closing Date; or
(q) enter into any agreement or arrangement obligating Seller to take any of the actions prohibited by this Section 5.3.
5.4 Access to Information. Between the date of this Agreement and the Closing, Buyer and its authorized representatives will, upon reasonable prior written notice, be given full access at all reasonable times, and in a manner that will not unreasonably interfere with Seller’s normal operation of the System, to: (a) Seller’s officers, employees, legal advisors, accountants, consultants and other advisors to the extent related to the System, (b) the System’s customers and suppliers, (c) the Assets, Contracts and any agreements, documents, easements, rights of way or other instruments constituting the Water Rights, and (d) the Real Property and the Leased Real Property and other premises of the System. Notwithstanding anything in this Agreement to the contrary, no such investigation or access shall affect the representations, warranties, covenants, agreements or obligations of Seller (or Buyer’s remedies with respect thereto) or the conditions to the obligations of the parties under this Agreement.

5.5
Employment Matters.

(a) Buyer and Seller have agreed that Seller shall be solely responsible for all liabilities and obligations of any kind with respect to the current and former employees of Seller who were employed by, or worked for, the System (“Employees”) and the dependents and beneficiaries of the Employees for matters occurring prior to and as of the Effective Time of Closing, including but not limited to any claims by any Employees related to their employment by Seller or to any termination of their employment by Seller prior to and as of the Effective Time of Closing. Without limiting the generality of the foregoing sentence, Seller shall be solely responsible for the following matters related to Seller’s employment of the Employees and any termination of such employment: (i) any required compliance with WARN; (ii) any required compliance with continuation coverage requirements of Title XXII of the PHSA, 42 U.S.C. Sections 300bb-1 et. seq. and the applicable requirements of any similar state law for qualifying events (as defined in Section 300bb-3 of the PHSA or applicable state law) occurring at or prior to the Closing Date; and (iii) all alleged and actual obligations and claims arising from or relating to the Benefit Plans and any other employment agreement or collective bargaining agreement to which Seller is a party or under which any of the Employees are covered, or any grievances, arbitrations or unfair labor practice charges relating to compliance with any applicable labor or employment Law (including but not limited to all Laws pertaining to discrimination, workers’
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compensation, unemployment compensation, occupational safety and health, unfair labor practices, family and medical leave, and wages, hours or employee benefits) for events occurring at or prior to the Effective Time of Closing. Buyer shall not be obligated under and hereby specifically disclaims any assumption of liability with respect to any collective bargaining agreement, employment contract or Benefit Plan to which Seller is a party or under which any of the Employees or their dependents or beneficiaries are covered. Seller agrees to terminate, as of the Effective Time of Closing, the employment of each Continuing Employee in coordination with Buyer. Seller and Buyer agree that except as provided in Section 5.8(b), no Continuing Employee will be a Goose Creek Employee and, unless the provisions of Section 5.8(b) are applicable, if at all, then all Goose Creek Employees will remain Employees of Seller (or their employment status will be addressed by separate agreement with a third party purchaser of the Loudoun County Assets). Seller agrees to satisfy all compensation, severance pay and other obligations under applicable Law with respect to all Employees occurring prior to and as of the Closing Date. Prior to Closing, Seller shall, to the extent consistent with applicable Law, pay all accrued and unaccrued amounts payable to its current and former Employees under the Benefit Plans, including Seller’s (i) vacation plan, (ii) bonus and/or incentive compensation plans, and

(bi) bonus arrangements related to the consummation of the transactions contemplated by this Agreement. Buyer shall have no liability or obligation with respect to the Employees, except for obligations expressly undertaken by Buyer to the Continuing Employees with respect to (i) periods from and after the Effective Time of Closing, and (ii) leave balances and retirement plan benefits credited to Continuing Employees as of the Closing Date. At Closing, Seller shall make a cash payment to Buyer equal to the current value, as of the Closing Date, of all Continuing Employees’ leave balances and retirement plan benefits as of that date.

(b) Seller shall continue its group health plan (as defined in Section 300bb-8 of the PHSA) until the date that no Employee or qualified beneficiary (as defined in Section 300bb-8 of the PHSA) is entitled to continued coverage under PHSA.

(c) At Buyer’s request, Seller will cooperate with Buyer to make all Employees available at reasonable times prior to Closing to participate in Buyer’s employment or transition orientation, provided that nothing herein shall confer upon any Employee any right to employment by Buyer.

(d) Buyer shall adopt the “standard procedure” for preparing and filing Forms W-2, as described in Rev. Proc. 2004-53. Under this procedure, Buyer, as the successor employer, shall provide Forms W-2 to each Continuing Employee reflecting all wages paid and taxes withheld by Buyer as the successor employer for the portion of the calendar year beginning at the Effective Time of Closing. Seller, as the predecessor employer, shall provide Forms W-2 to each Continuing Employee disclosing all wages and other compensation paid, and taxes withheld therefrom (and any other items required to be reported on Form W-2), for the portion of the calendar year beginning January 1, 2014, and ending at the Effective Time of Closing.

5.6
Notice of Certain Events.

(a) Seller shall give Buyer prompt written notice when Seller becomes aware that a representation or warranty made by Seller in this Agreement was not true or accurate in any material respect when made, or becomes aware of any of the following:
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(i) the occurrence of any event or the existence of any circumstance that would be reasonably likely to cause any representation or warranty of Seller contained in this Agreement to be inaccurate in any material respect or to be breached if such representation or warranty were made at the time of such event or circumstance;

(ii) the breach of or failure to perform in any material respect any covenant or obligation of Seller in this Agreement;

(iii) the receipt by Seller of a notice or other communication from a Person alleging that such Person’s consent or approval (other than a Required Consent) is or may be required in connection with this Agreement and the transactions contemplated herein;

(iv) the receipt by Seller of a notice or other communication from any Governmental Authority in connection with this Agreement or any of the transactions contemplated herein, or concerning an actual or potential violation of Law relevant to Seller, the FC Water System, this Agreement or the transactions contemplated herein;

(v) the initiation or threatened initiation of a Proceeding by any Person (including any Governmental Authority) that seeks restraint, prohibition, damages or other relief in connection with this Agreement or the consummation of the transactions contemplated hereby, or that otherwise questions the validity or legality of this Agreement or the consummation of the transactions contemplated herein;

(vi) the occurrence of any Material Adverse Effect; or

(vii) the occurrence of any other event, the existence of any other circumstance or the failure of a circumstance to occur, that is reasonably likely to result in any of the conditions in Section 6.1 not being satisfied;
provided, however, that any such notification shall not affect the representations, warranties, covenants, agreements or obligations of Seller set forth in this Agreement or Buyer’s rights and remedies with respect thereto.

(b) Buyer shall give Seller prompt written notice when Buyer becomes aware that a representation or warranty made by Buyer in this Agreement was not true or accurate in any material respect when made, or becomes aware of any of the following:

(i) the occurrence of any event or the existence of any circumstance that would be reasonably likely to cause any representation or warranty of Buyer contained in this Agreement to be inaccurate in any material respect or to be breached if such representation or warranty were made at the time of such event or circumstance;

(ii) the breach of or failure to perform in any material respect any covenant or obligation of Buyer in this Agreement;

(iii) the receipt by Buyer of a notice or other communication from a Person alleging that such Person’s consent or approval (other than a Required Consent) is or may be required in connection with this Agreement and the transactions contemplated herein;
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(iv) the receipt by Buyer of a notice or other communication from any Governmental Authority in connection with this Agreement or any of the transactions contemplated herein, or concerning an actual or potential violation of Law relevant to this Agreement or the transactions contemplated herein;

(v) the initiation or threatened initiation of a Proceeding by any Person (including any Governmental Authority) that seeks restraint, prohibition, damages or other relief in connection with this Agreement or the consummation of the transactions contemplated hereby, or that otherwise questions the validity or legality of this Agreement or the consummation of the transactions contemplated herein; or

(vi) the occurrence of any other event, the existence of any other circumstance or the failure of a circumstance to occur, that is reasonably likely to result in any of the conditions in Section 6.2 not being satisfied.
provided, however, that any such notification shall not affect the representations, warranties, covenants, agreements or obligations of Buyer set forth in this Agreement or Seller’s rights and remedies with respect thereto.

5.7
Special Covenants of Seller.

(a) System Debt Obligations. At the Closing, Seller shall pay and fully satisfy all System Debt Obligations and provide evidence of the satisfaction of all System Debt Obligations to Buyer.

(b) Meter Reading. Within thirty (30) days after the execution of this Agreement, Seller shall provide Buyer with a complete list of customers of the System, including names, service addresses, billing addresses and, to the extent available, meter sizes and meter serial numbers in meter reading route sequence. This complete list shall be updated at Closing and be provided to Buyer at Closing so as to be true and correct on the Closing Date.

(c) Easement on Seller’s Public Property. From and after Closing, Seller agrees to grant and provide to Buyer, at no cost to Buyer, access to all of the Assets on Seller’s public property. Seller’s agreement in this Section will be evidenced by the Seller Easement but, at any time after the Closing Date, Seller shall, upon Buyer’s written request, deliver to Buyer such additional documentation (including, without limitation, any new, replacement or supplemental easement or other similar agreement) in recordable form, duly executed and acknowledged by Seller, which is reasonably acceptable to Buyer and its counsel, that, in Buyer’s reasonable opinion, is necessary for Buyer to have continued access (or more reasonable access) to the Assets on Seller’s public property.

(d) Tax Matters.

(i) From and after the date of this Agreement, including after Closing, Seller will not impose any Taxes on the System without the prior written consent of Buyer (which may be withheld in Buyer’s sole discretion). For purposes of this Section 5.7(d)(i), the term Taxes also includes, without limitation, all fees, payments or other consideration charged or assessed in lieu of any Taxes.
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(ii) From time to time after Closing, Seller may, in accordance with applicable Law, assess utility taxes relating to water supplied by Buyer to its customers within the jurisdiction of the City. Buyer agrees to use its commercially reasonable efforts to collect any such taxes on behalf of Seller, in accordance with Buyer’s then-effective billing terms and cycle. As and when any such taxes are actually received by Buyer, they will be promptly paid to Seller; provided, however, that Buyer may deduct from those payments its reasonable costs and expenses associated with complying with its obligations under this Section 5.7(d)(ii), providing to Seller reasonable written evidence supporting the invoiced costs and expenses. Nothing herein shall be construed as a guarantee of the collectability of any such taxes by Buyer.
(iii) Seller shall treat the sale of the Assets to Buyer as exempt from real estate transfer and/or sales and use Taxes and shall provide to Buyer any information returns, statements, certificates, or returns necessary to cause such sale and such Assets to be exempt.

(iv) Seller shall be responsible for all Taxes relating to the Assets and any Tax assessments or Liens (other than Permitted Liens) on the Assets which relate to periods on or prior to the Closing Date.

(v) After Closing, and at the reasonable direction of Buyer, Seller will take all actions necessary for the Assets to retain (A) their exemption from real estate taxes within the jurisdiction of the City of Fairfax, and (B) any other tax exemptions from any other political subdivision of the Commonwealth of Virginia under the control or direction of the City of Fairfax, in each case to the extent that the Assets remain owned by Buyer.

(e) Covenants Relating to Certain Real Property.

(i) With respect to the Material Real Property only, Seller shall, for ten (10) years from and after the Closing Date, at its own cost and expense, without additional consideration, take such further action (including the execution and delivery of such further instruments, deeds, easements, and other documents and agreements) as may be requested by Buyer to (A) vest title in and to the Material Real Property in Buyer, (B) accomplish all additional conveyances and assignments to Buyer which may be necessary to ensure that Buyer has full title in and to the Material Real Property, (C) correct any mistake, inconsistency, or ambiguity in any land records or any other documents or agreements relating to the Material Real Property, (D) provide all information in Seller’s possession, or which Seller may reasonably obtain, relating to the Material Real Property,

(E) request information for, or on behalf of, Buyer relating to the Material Real Property from Governmental Authorities, title insurers, third parties, and/or land owners to the extent that such information is not readily available to Seller and where Buyer reasonably believes that such authorities, insurers, parties or owners may have the requested information, and (F) contact, engage and/or negotiate with Governmental Authorities, title insurers, third parties, and/or land owners as necessary to satisfy Seller’s obligations under this Section 5.7(e)(i). Seller’s obligations under this Section 5.7(e)(i) are in addition to its obligations under Section 7.11.
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(ii) With respect to all parcels of Real Property, Seller shall undertake the obligations specified in Section 5.7(e)(i) if any Governmental Authority, title insurer, third party, and/or land owner makes any claim, including any claim of adverse possession, or alleges any defense against Buyer, or alleges any defect in Buyer’s rights, title or interest in and to any such parcel of Real Property, which claim or allegation is not first initiated by Buyer.

5.8
Special Covenants of Buyer.

(a) Employees. Prior to Closing, Buyer shall, contingent on Closing, offer employment to each Employee listed on Schedule 5.8(a) and, as of the Closing Date, employ each and every such person who accepts the offer of employment pursuant to Buyer’s standard terms of employment (each a “Continuing Employee”). Buyer shall offer such employment with no less total compensation (representing wages, salaries and benefits) than each Continuing Employee earned with Seller as of the Closing Date. Buyer agrees that it shall not, for a period of 36 months after the Closing Date, terminate the employment of any Continuing Employee who accepts his or her offer of employment, excluding voluntary terminations, matters effecting Buyer’s workforce generally (e.g., while not anticipated, any reductions in force) and discharges or terminations for cause, which shall be determined by Buyer in its reasonable discretion. Each Continuing Employee will be given full credit for that employee’s time of service with Seller, and no Continuing Employee will be terminated as a result of any reductions in force solely because of that employee’s status as a Continuing Employee.
(b) Goose Creek Plant. If the Goose Creek Plant ceases operations (which will mean that the Goose Creek Plant is no longer treating and supplying water) within 36 months after the Closing Date (but at no time thereafter), Buyer shall offer employment to each Goose Creek Employee until the end of that 36 month period. Seller shall give 60 days prior notice to Buyer if the Goose Creek Plant ceases operations to assure proper transition of employees. Following the closure of the Goose Creek Plant, each Goose Creek Employee who accepts the offer of employment will be subject to Buyer’s standard terms of employment and employment policies. Buyer shall offer such employment with no less total compensation (representing wages, salaries and benefits) than each Goose Creek Employee earned with Seller as of the Closing Date plus the lesser of (i) any increase in total compensation provided by Seller to each Goose Creek Employee from the Closing Date until the date that the Goose Creek Plant ceases operations, or

(ai) any increase in total compensation provided by Buyer to its similarly situated employees from and after the Closing Date until the date that the Goose Creek Plant closes. Buyer will determine the value of total compensation in its reasonable discretion. Buyer agrees that it shall not, during the 36 month period described in the first sentence of this Section 5.8(b), terminate the employment of any Goose Creek Employee that accepts his or her offer of employment, excluding voluntary terminations, matters effecting Buyer’s workforce generally (e.g., while not anticipated, any reductions in force) and discharges or terminations for cause, which shall be determined by Buyer in its reasonable discretion. Each Goose Creek Employee will be given full credit for that employee’s time of service with Seller, and no Goose Creek Employee will be terminated as a result of any reductions in force solely because of that employee’s status as a Goose Creek Employee.
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(c) Uniform Rates. Except as provided in Section 5.8(d), and from and after the Closing, Buyer shall charge, in perpetuity, uniform rates for all customers in the service area that was served by the System prior to the Closing, regardless of whether such customers receive service in the City of Fairfax or in Fairfax County; provided, however, that from time to time the rates of customers in the City of Fairfax may be increased to reflect any requirement imposed by Seller with regard to the System or Buyer’s operation of the System that are beyond those imposed by Seller on other utilities, or that exceed customary requirements in the water service industry or those imposed by any other Governmental Authority having jurisdiction over customers served by Buyer.

(d) Rate Phase-In. Buyer shall phase-in rate reductions for all customers in the service area that was served by the System prior to the Closing such that, within at most three (3) years after the Closing Date, all such customers will, in perpetuity, be charged rates that are uniform with the rates of Buyer’s other customers of the same class in Fairfax County. Such rate reduction shall be effected in the manner shown on Exhibit 5.8(d),

(e) No Limitation. Nothing in Section 5.8(c) or Section 5.8(d) shall prevent Buyer from applying on a uniform basis its rules and regulations regarding conditions of service after Closing.

ARTICLE VI

CONDITIONS PRECEDENT TO CLOSING

6.1 Conditions Precedent to Obligations of Buyer. Each and every obligation of Buyer to be performed on the Closing Date shall be subject to the satisfaction, or waiver by Buyer in Buyer’s sole discretion, prior to or at the Closing of the following express conditions precedent:

(a) there shall not have occurred a Material Adverse Effect;

(b) (i) the representations and warranties set forth in Sections 3.1, 3.2 and the first two sentences of Section 3.4 shall be shall be true and correct in all respects as of the date hereof and as of the Closing Date as if then made and (ii) all other representations and warranties of Seller contained in this Agreement or in any other document, certificate or agreement delivered in connection herewith (x) that are qualified as to “materiality,” “Material Adverse Effect” and similar phrases shall be true and correct in all respects as of the date hereof and as of the Closing Date as if then made, and (y) that are not so qualified shall be true and correct in all material respects as of the date hereof and as of the Closing Date as if then made, unless such representations and warranties speak as to a certain date, in which case such representations and warranties shall be so true and correct as of such date;

(c) Seller shall have performed, in all material respects, its obligations and complied with each of its covenants necessary to be performed or complied with by it on or before the Closing;

(d) Seller shall have obtained all of the Required Consents;
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(e) Buyer shall have received Evidence of Seller Consent and all documents incident thereto shall be reasonably satisfactory in form and substance to Buyer, and Seller shall have made available to Buyer for examination the originals or true and complete copies of all documents that Buyer may reasonably request in connection with the transactions contemplated by this Agreement;

(f) no Law shall have been enacted or promulgated by any Governmental Authority which prohibits, restricts or makes illegal this Agreement or the transactions contemplated hereby;

(g) no Proceeding shall be threatened or pending before any Governmental Authority that seeks restraint, prohibition, damages or other relief in connection with this Agreement or the consummation of the transactions contemplated hereby, or that otherwise questions the validity or legality of this Agreement or the consummation of the transactions contemplated hereby;

(h) no Proceeding shall be pending or threatened that could reasonably be expected to result in material liability with respect to the System;

(i) Seller shall have obtained a release, in form satisfactory to Buyer in its sole discretion, of the security interests listed on Schedule 6.1(i);
(j) Seller shall have delivered to Buyer the other documents contemplated in

Section 2.3(a);
(k) Buyer shall have received (i) certificates of the City Council of Seller, or the appointed designee of such body, in a form satisfactory to Buyer, certifying fulfillment of the matters referred to in paragraphs (a) through (c) of this Section 6.1, and (ii) a certificate of the City Council of Seller, or the appointed designee of such body, certifying the incumbency of the officers executing this Agreement and all other ancillary agreements on behalf of Seller; and
(l) Seller shall have paid off and satisfied all System Debt Obligations.

6.2 Conditions Precedent to Obligations of Seller. Each and every obligation of Seller to be performed on the Closing Date shall be subject to the satisfaction, or waiver by Seller in Seller’s sole discretion, prior to or at the Closing of the following express conditions precedent:

(a) (i) The representations and warranties set forth in Section 4.1 and Section 4.2 shall be shall be true and correct in all respects as of the date hereof and as of the Closing Date as if then made, and (ii) all other representations and warranties of Buyer contained in this Agreement or in any other document, certificate or agreement delivered in connection herewith

(A) that are qualified as to “materiality” and similar phrases shall be true and correct in all respects as of the date hereof and as of the Closing Date as if then made, and (B) that are not so qualified shall be true and correct in all material respects as of the date hereof and as of the Closing Date as if then made, unless such representations and warranties speak as to a certain date, in which case such representations and warranties shall be so true and correct as of such date.
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(b) Buyer shall have performed, in all material respects, each of its obligations and complied with each of its covenants necessary to be performed or complied with by it on or before the Closing Date;

(c) Seller shall have received Evidence of Buyer Consent and all documents incident thereto shall be reasonably satisfactory in form and substance to Seller, and Buyer shall have made available to Seller for examination the originals or true and complete copies of all documents that Seller may reasonably request in connection with the transactions contemplated by this Agreement;

(d) no Law shall be enacted or promulgated by any Governmental Authority which prohibits, restricts or make illegal this Agreement or the transactions contemplated hereby;

(e) no Proceeding shall be threatened or pending before any court or Governmental Authority that seeks restraint, prohibition, damages or other relief in connection with this Agreement or the consummation of the transactions contemplated hereby, or that otherwise questions the validity or legality of this Agreement or the consummation of the transactions contemplated hereby;

(f) Buyer shall have delivered to Seller the documents contemplated in Section 2.3(b); and

(g) Seller shall have received (i) certificates of the General Manager of Buyer, in a form satisfactory to Seller, certifying fulfillment of the matters referred to in paragraphs (a) and

(b) of this Section 6.2.
ARTICLE VII

INDEMNITIES AND ADDITIONAL COVENANTS

7.1
Seller’s Indemnity.

(a) To the extent permitted by Virginia Law, Seller agrees to indemnify and hold Buyer and its Affiliates (the “Buyer Indemnified Parties”) harmless from and against, and agree to defend promptly the Buyer Indemnified Parties from, and to reimburse the Buyer Indemnified Parties for, any and all losses, damages, costs, expenses, liabilities, obligations and claims of any kind, including, without limitation, reasonable attorneys’ fees and other legal fees, costs and expenses (collectively, “Losses”), regardless of whether or not such Losses relate to a third-party claim, that any such Buyer Indemnified Party may at any time suffer or incur, or become subject to, as a result of or in connection with (i) any breach or inaccuracy of any of the representations or warranties made by Seller in this Agreement, provided that for purposes of this Section 7.1(a)(i), the representations and warranties of Seller shall not be deemed qualified by any references to “materiality,” “Material Adverse Effect” or phrases of like import, (ii) any failure by Seller to perform any of its covenants or obligations set forth in this Agreement or in any agreement, document or instrument delivered pursuant hereto, (iii) the Excluded Assets, the Excluded Contracts or the Excluded Liabilities, or (iv) any liability or obligation of any kind, whether absolute or contingent, accrued or unaccrued, asserted or unasserted, of Seller or arising from or relating to the operation of the System at any time prior to the Effective Time of Closing; provided, however, that Seller shall not be required to indemnify the Buyer Indemnified Parties
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pursuant to Section 7.1(a)(i) in respect of the representations and warranties made by Seller unless such right to indemnification is asserted by a Buyer Indemnified Party (whether or not such Losses have actually been incurred) by written notice to Seller within the following time periods:

(w) with respect to the representations and warranties set forth in Section 3.1 (Organization of Seller), Section 3.2 (Authorization; Execution and Delivery; Enforceability), Section 3.13 (Tax Matters), Section 3.18 (Capital Projects), Section 3.20 (Fees and Expenses of Brokers and Others), and Section 3.21 (Vote Required), without time limitations (collectively, the “Fundamental Seller Representations”);

(x) with respect to the representations and warranties set forth in Section 3.4 (Title to and Sufficiency of Assets), within ten years after the Closing Date;
(y) with respect to the representations and warranties set forth in Section 3.10 (Intellectual Property), Section 3.14(a) (Employee Benefit Plans) and Section 3.17 (Environmental Conditions), within five years after the Closing Date; and

(z) with respect to all other representations and warranties set forth in Article III, within two years after the Closing Date.
Notwithstanding the foregoing, Seller shall not be required to indemnify the Buyer Indemnified Parties pursuant to Section 7.1(a)(i) in respect of the representations and warranties made by Seller unless and until the amount of all Losses for which indemnification is sought hereunder first exceeds $500,000 (the “Basket”), in which event all Losses regardless of the Basket shall be subject to indemnification. Seller’s aggregate obligation pursuant to Section 7.1(a)(i) in respect of the representations and warranties made by Seller shall in no event exceed $5,000,000 (the “Cap”). Notwithstanding anything contained herein to the contrary, the limitations of Seller’s indemnification obligations set forth in the immediately preceding two sentences shall not apply to indemnification sought with respect to any of the Fundamental Seller Representations.

(b) The amount of any Losses subject to indemnification by Seller pursuant to Section 7.1(a) shall be net of any amounts actually recovered by the applicable Buyer Indemnified Party under insurance policies or other sources of indemnification from third parties with respect to such Losses (net of any expenses, including deductibles and premium adjustments, incurred in connection with such recovery); provided, however, that no Buyer Indemnified Party shall have any obligation to seek to recover insurance proceeds or any other amounts from third parties as a condition to making an indemnification claim or as a condition to Seller’s obligation to indemnify the Buyer Indemnified Parties under Section 7.1(a). In the event of a claim for indemnification pursuant to Section 7.1(a), and without affecting the Buyer Indemnified Parties’ rights to indemnification hereunder (unless proceeds are recovered), the Buyer Indemnified Parties shall, where appropriate and commercially reasonable, make claims under applicable insurance policies, other than self-insurance or retrospective policies, but the Buyer Indemnified Parties shall not have any obligation to engage in any litigation in connection therewith. In the event a Buyer Indemnified Party receives any recovery from insurers or otherwise with respect to any Losses after Seller has made an indemnification payment in respect of any such Losses, the Buyer Indemnified Party shall refund to Seller the amount actually received by such Buyer Indemnified Party (net of any expenses, including deductibles and
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premium adjustments, incurred by Buyer or such Buyer Indemnified Party in collecting any such amounts).

(c) In the event a claim is made against a Buyer Indemnified Party by a third party that is covered by the indemnity provisions of Section 7.1(a), notice shall be promptly given by Buyer to Seller; provided, however, that Buyer’s failure to notify or delay in notifying Seller shall not relieve Seller from any liability that it may have to the Buyer Indemnified Parties, except to the extent that Seller are materially prejudiced by such failure or delay and then only to the extent of such prejudice. Provided that Seller admits in writing to the Buyer Indemnified Party seeking indemnification within fifteen (15) Business Days after receiving notice of a third party claim that such claim is covered by the indemnity provisions of Section 7.1(a), Seller shall have the right to contest and defend by all appropriate legal proceedings relating to such claim and to control all settlements (unless Buyer agrees to assume the cost of settlement and to forgo such indemnity) and to select lead counsel (which shall be reasonably satisfactory to the Buyer Indemnified Party) to defend any and all such claims at the sole cost and expense of Seller; provided, however, that Seller shall not, without the prior written consent of the Buyer Indemnified Party, have the right to control, contest or defend any claim, or enter into any settlement or consent to entry of any judgment with respect to any claim, that in the reasonable judgment of Buyer, is likely to have a Material Adverse Effect on the System in the event of a negative outcome (it being understood that in the event Buyer assumes control of any matter described in the foregoing clause Seller may select counsel to participate in the defense thereof at the sole cost and expense of Seller); and provided, further, that Seller may not, without the prior written consent of the Buyer Indemnified Party, enter into any settlement or consent to entry of any judgment that (A) does not include as a term thereof the giving by the Person or Persons asserting such claim to the Buyer Indemnified Party of an unconditional release from all liability with respect to such claim (and any potential similar or analogous claims), (B) involves any non-monetary relief or remedy, including any restrictions on any Buyer Indemnified Party’s ability to operate or compete, (C) involves any admission of violation of Law, (D) involves a class action, or (E) involves allegations of criminal activities. The Buyer Indemnified Party may select counsel to participate in any defense of a third party claim, in which event the Buyer Indemnified Party’s counsel shall be at the sole cost and expense of the Buyer Indemnified Party, unless Seller has not admitted that such claim is covered by the indemnity provisions of Section 7.1(a), in which case the Buyer Indemnified Party’s costs, fees and expenses of counsel shall be subject to indemnification pursuant thereto. In connection with any such claim, action or proceeding, the parties shall cooperate with each other and provide each other with access to relevant books and records in their possession.
(d) Seller’s representations and warranties made herein shall survive the Closing and not merge into the Deed, but only to the extent and for such time as is necessary to enable the Buyer Indemnified Parties to enforce their rights to indemnification under this Section 7.1. Seller’s covenants and agreements contained in this Agreement and in any ancillary agreement that are to be performed after the Closing shall survive, and not merge into the Deed, until fully performed.
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7.2
Buyer’s Indemnity.

(a) Buyer hereby agrees to indemnify and hold Seller harmless from and against, and agrees to defend promptly Seller from and to reimburse Seller for, any and all Losses, regardless of whether or not such Losses relate to a third-party claim, that Seller may at any time suffer or incur, or become subject to, as a result of or in connection with (i) any breach or inaccuracy of any of the representations or warranties made by Buyer in this Agreement, (ii) any failure by Buyer to perform any of its covenants or obligations set forth in this Agreement or in any agreement, document or instrument delivered pursuant hereto or (iii) any liability or obligation of any kind, whether absolute or contingent, accrued or unaccrued, asserted or unasserted, of Buyer arising from or relating to the operation of the System at any time after the Effective Time of Closing, except to the extent such liabilities or obligations are indemnifiable by Seller pursuant to Section 7.1(a); provided, however, that Buyer shall not be required to indemnify Seller pursuant to Section 7.1(a)(i) in respect of the representations and warranties made by Buyer unless such right is asserted (whether or not such Losses have actually been incurred) by written notice to Buyer without time limitations with respect only to the representations and warranties set forth in Section 4.1, Section 4.2 and Section 4.4, and within two years after the Closing Date, with respect to all other representations and warranties set forth in ARTICLE IV.
(b) The amount of any Losses subject to indemnification by Buyer pursuant to Section 7.2(a) shall be net of any amounts actually recovered by Seller under insurance policies or other sources of indemnification from third parties with respect to such Losses (net of documented out-of-pocket expenses, including deductibles and premium adjustments, incurred in connection with such recovery); provided, however, that Seller shall not have any obligation to seek to recover insurance proceeds or any other amounts from third parties as a condition to making an indemnification claim or as a condition to Buyer’s obligation to indemnify Seller under Section 7.2(a). In the event of a claim for indemnification pursuant to Section 7.2(a), and without affecting Seller’s rights to indemnification hereunder (unless proceeds are recovered), Seller shall, where appropriate and commercially reasonable, make claims under applicable insurance policies, other than self-insurance or retrospective policies, but Seller shall not have any obligation to engage in any litigation in connection therewith. In the event Seller receives any recovery from insurers or otherwise with respect to any Losses after Buyer has made an indemnification payment in respect of any such Losses, Seller shall refund to Buyer the amount actually received by Seller (net of any expenses, including deductibles and premium adjustments, incurred by Seller in collecting any such amounts).

(c) In the event a claim against Seller arises that is covered by the indemnity provisions of Section 7.2(a), notice shall be promptly given by Seller to Buyer; provided, however, that Seller’s failure to notify or delay in notifying Buyer shall not relieve Buyer from any liability that it may have to Seller, except to the extent that Buyer is materially prejudiced by such failure or delay and then only to the extent of such prejudice. Provided that Buyer admits in writing to Seller within fifteen (15) Business Days after receiving notice of a third party claim that such claim is covered by the indemnity provisions of Section 7.2(a), Buyer shall have the right to contest and defend by all appropriate legal proceedings such claim and to control all settlements (unless Seller agrees to assume the cost of settlement and to forgo such indemnity) and to select lead counsel to defend any and all such claims at the sole cost and expense of Buyer; provided, however, that Buyer shall not, without the prior written consent of the Seller,
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enter into any settlement or consent to entry of any judgment that (i) does not include as an unconditional term thereof the giving by the Person or Persons asserting such claim to Seller of an unconditional release from all liability with respect to such claim (and any potential similar or analogous claims), (ii) involves any non -monetary relief or remedy, including any restrictions on Seller’s ability to operate or compete, (iii) involves any admission of violation of Law (iv) involves a class action, or (v) involves allegations of criminal activities. Seller may select counsel to participate in any defense, in which event such counsel shall be at the sole cost and expense of Seller, unless Buyer has not admitted that such claim is covered by the indemnity provisions of Section 7.2(a), in which case Seller’s costs, fees and expenses of counsel shall be subject to indemnification pursuant thereto. In connection with any such claim, action or proceeding, the parties shall cooperate with each other and provide each other with access to relevant books and records in their possession.

(d) Buyer’s representations and warranties made herein shall survive the Closing, but only to the extent and for such time as is necessary to enable Seller to enforce its rights to indemnification under this Section 7.2. Buyer’s covenants and agreements contained in this Agreement and in any ancillary agreement that are to be performed after the Closing shall survive until fully performed.
7.3 Subrogation. Upon making an indemnity payment pursuant to this Agreement, the indemnifying party shall be subrogated to the extent of such payment to all rights of the indemnified party against any third party in respect of the Losses to which the indemnity payment related. Without limiting the generality of any other provision hereof, the indemnified party and the indemnifying party shall execute such instruments as may be reasonably necessary to evidence and perfect the above described subrogation rights.

7.4 Effect of Knowledge or Investigation. The respective rights of the Buyer Indemnified Parties and Seller to indemnification and other remedies permitted under this Article VII based upon any representations, warranties, covenants or agreements contained in this Agreement shall not be affected by any investigation conducted with respect to, or any knowledge acquired (or capable of being acquired) at any time, whether before or after the execution and delivery of this Agreement or the Closing Date, regarding the accuracy or inaccuracy of or compliance with any such representation, warranty, covenant or agreement.

7.5 Exclusive Remedy. Except for (a) claims based on fraud, willful misconduct or intentional misrepresentation, and (b) the right to enforce each party’s covenants and agreements contained herein, the indemnification provisions of this Article VII shall be the sole and exclusive remedies of the parties after the Closing for any claim for monetary damages arising in connection with this Agreement and the transactions contemplated herein. Notwithstanding the foregoing, if Seller is prohibited by Virginia Law from indemnifying any of the Buyer Indemnified Parties, whether in whole or in part, then Buyer may pursue any available rights and remedies available to it under any applicable Law.

7.6 Cooperation With Respect to Tax Matters. Seller agrees to cooperate with Buyer, and Buyer agrees to cooperate with Seller, to the extent reasonably necessary in connection with

(a) the filing of any (i) information return, (ii) sales, use, personal property, real property or business license Tax Return or (iii) other document relating to Buyer’s purchase of the Assets or
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assumption of the Contracts and any of the other transactions contemplated by this Agreement and (b) any audit, examination, litigation or other proceeding with respect to sales, use, personal property, real property or business license Taxes.

7.7 Records. From and after the Closing Date, Seller will authorize and permit Buyer and its representatives to have access during normal business hours, upon reasonable notice and for reasonable purposes and in such manner as will not unreasonably interfere with the conduct of Seller’s operations, to all books and records, files, documents and other correspondence related to the System prior to the Effective Time of Closing that were not included among the Books and Records or were Excluded Assets. Buyer and Seller agree to maintain all books, records, files, documents and other correspondence related to the System prior to the Effective Time of Closing for a period of [seven] years following the Closing Date. Seller shall notify Buyer at such time that it intends to destroy any or all of such books, records, files, documents and other correspondence, and Buyer shall have the right to review and retain any such material to be destroyed.

7.8 Litigation Support. In the event and for so long as Buyer or Seller is actively contesting or defending against any Proceeding in connection with (a) any transactions contemplated by this Agreement or (b) the System, the Assets, the Water Rights, the Real Property, the Leased Real Property or the Contracts (including any items of real or personal property leased pursuant to the Contracts), the other party will cooperate with it and its counsel in the contest or defense, make its personnel reasonably available and provide such testimony and access to their books and records as shall be necessary in connection with the contest or defense, all at the sole cost and expense of the contesting or defending party.

7.9 Insurance. Each policy of insurance to which Seller is a party, a named beneficiary or otherwise the beneficiary of coverage that is issued on a “claims made” basis will remain in full force and effect for the benefit of Buyer for a period of three years following the Closing Date. In the event any such policy will not remain in full force and effect for such period in accordance with its terms, prior to Closing Seller shall purchase (at Seller’s expense) an extended reporting period endorsement for such policy covering such three year period.

7.10 Time is of the Essence. Time is of the essence of this Agreement and the parties agree to use their commercially reasonable efforts to cause the Closing to occur on or prior to January 3, 2014, provided that the foregoing shall not require any party to waive any of its rights or any conditions precedent to its performance hereunder.

7.11 Further Assurances. In case at any time after the Closing Date any further action is necessary or desirable to carry out the purposes of this Agreement, each of the parties to this Agreement will take, without additional consideration, such further action (including the execution and delivery of such further instruments and documents) as the other party reasonably may request. Without limiting the foregoing, Seller shall (a) promptly execute any additional agreements, easements, or other documents that Buyer may reasonably request in order to access, service, maintain and/or inspect the System, and (b) with respect to Permits that are not transferable to Buyer as of the Closing Date, Seller agrees to use its commercially reasonable efforts after Closing to assist Buyer in effecting the transfer or reissuance, as the case may be, of any such Permits.
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ARTICLE VIII

TERMINATION; AMENDMENT; WAIVER

8.1 Termination. This Agreement may be terminated and the transactions contemplated herein may be abandoned at any time prior to the Closing:

(a) by mutual written consent of Buyer and Seller;

(b) by Buyer at any time following Buyer becoming aware that Seller has breached any representation, warranty or covenant contained in this Agreement in any material respect (and, in the case of a breach that is susceptible to being cured, Buyer has notified Seller of the breach and the breach has continued without cure for a period of 20 days after the notice of breach);

(c) by Seller at any time following Seller becoming aware that Buyer has breached any representation, warranty or covenant contained in this Agreement in any material respect (and, in the case of a breach that is susceptible to being cured, Seller has notified Buyer of the breach and the breach has continued without cure for a period of 20 days after the notice of breach);

(d) by Buyer or Seller if the Effective Time of Closing shall not have occurred on or before the date that is six (6) months after the date of this Agreement;

(e) by Buyer or Seller if any court of competent jurisdiction or other Governmental Authority shall have issued an Order or taken any other action restraining, enjoining or otherwise prohibiting the transactions contemplated herein and such Order or other action shall have become final and nonappealable; or

(f) by Buyer if a Material Adverse Effect shall have occurred.

8.2 Effect of Termination. If this Agreement is terminated pursuant to Section 8.1, this Agreement shall forthwith become void and have no effect, without any liability on the part of any party or its elected officials, directors, officers, shareholders, members or Affiliates, other than the provisions of this Section 8.2 and ARTICLE IX; provided, however, that nothing contained in this Section 8.2 shall relieve any party from liability for fraud, willful misconduct, intentional misrepresentation or any breach of this Agreement.

8.3 Waiver. If any of the conditions set forth in Section 6.1 of this Agreement have not been satisfied, Buyer may nevertheless elect to waive (to the extent permitted by applicable Law) such conditions and proceed with the consummation of the transactions contemplated hereby. If any of the conditions set forth in Section 6.2 of this Agreement have not been satisfied, Seller may nevertheless elect to waive (to the extent permitted by applicable Law) such conditions and proceed with the consummation of the transactions contemplated hereby.
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ARTICLE IX

MISCELLANEOUS

9.1 Entire Agreement; Amendment. This Agreement and the documents referred to herein and to be delivered pursuant hereto constitute the entire agreement between the parties pertaining to the subject matter hereof, and supersede all prior and contemporaneous agreements, understandings, negotiations and discussions of the parties, whether oral or written, and there are no warranties, representations or other agreements between the parties in connection with the subject matter hereof, except as specifically set forth herein or therein. No amendment, supplement, modification, waiver or termination of this Agreement shall be binding unless executed in writing by the party to be bound thereby. No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any other provision of this Agreement, whether or not similar, nor shall such waiver constitute a continuing waiver unless otherwise expressly provided.

9.2
Governing Law; Consent to Jurisdiction; Waiver of Jury Trial.

(a) This Agreement and the transactions contemplated herein, and all disputes between the parties under or related to this Agreement or the facts and circumstances leading to its execution or performance, whether in contract, tort or otherwise, shall be governed by and construed in accordance with the laws of the Commonwealth of Virginia, without reference to the conflict of laws principles thereof.

(b) Buyer and Seller each irrevocably submit to the exclusive jurisdiction of (i) the state courts of the Commonwealth of Virginia having proper jurisdiction and which are situated in Fairfax County and the appropriate appellate courts therefrom, and (ii) the United States District Court for the Eastern District of Virginia and the appropriate appellate courts therefrom, for the purposes of any suit, action or other proceeding arising out of or relating to this Agreement or any transaction contemplated by this Agreement.

(c) BUYER AND SELLER EACH IRREVOCABLY AND UNCONDITIONALLY WAIVE ALL RIGHTS THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION (WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT.

(d) Assignment. This Agreement and each party’s respective rights hereunder may not be assigned by operation of Law or otherwise at any time except as expressly set forth herein without the prior written consent of the other party.

9.3 Notices. All communications, notices and disclosures required or permitted by this Agreement shall be in writing and shall be deemed to have been given (i) when delivered personally or by messenger or by overnight delivery service, (ii) three (3) Business Days after having been mailed by registered or certified United States mail, postage prepaid, return receipt requested, or (iii) upon the addressee’s confirmation of receipt when delivered by email, in all cases addressed to the person for whom it is intended at its or his address set forth below or to such other address as a party shall have designated by notice in writing to the other party in the manner provided by this Section 9.3:
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If to Buyer:


Fairfax County Water Authority

8570 Executive Park Avenue

Fairfax, VA 22031

Attention: Charles Murray, General Manager

Email: cmurray@fairfaxwater.org
With a copy to:



Hunton & Williams LLP

1751 Pinnacle Drive, Suite 1700

McLean, VA 22102

Attention: Stuart Raphael, Esq.

Email: sraphael@hunton.com

If to Seller:



The City of Fairfax, Virginia

City Hall Room 316

10455 Armstrong Street

Fairfax, VA 22030

Attention: Robert L. Sisson, City Manager

Email: robert.sisson@fairfaxva.gov

With a copy to:



The City of Fairfax, Virginia

City Hall Room 316

10455 Armstrong Street

Fairfax, VA 22030

Attention: Brian J. Lubkeman, City Attorney

Email: brian.lubkeman@fairfaxva.gov

9.4 Counterparts. This Agreement may be executed in several counterparts, each of which shall be deemed an original, but such counterparts shall together constitute but one and the same Agreement. Copies of executed counterparts transmitted by telecopy or other electronic transmission service shall be considered original executed counterparts.

9.5 Specific Performance. The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that, except as expressly provided in this Agreement, Buyer and Seller shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement, this being in addition to any other remedy to which they are entitled at Law or in equity and without the necessity of posting bonds or any other undertaking in connection therewith. The parties acknowledge that in the absence of a waiver, a bond or undertaking may be required by a court and the parties hereby waive any such requirement of such a bond or undertaking.

9.6 Rights Cumulative. Except as expressly provided in this Agreement, all rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise of one or more rights or remedies will not preclude the exercise or any other right or remedy available under this Agreement or applicable Law.

9.7
Interpretation.
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(a) The table of contents, headings and captions used in this Agreement are for convenience only and are not to be given effect in the construction or interpretation of this Agreement.

(b) Whenever the term “include,” “includes” or “including” is used in this Agreement in connection with a listing of items, that listing is illustrative only and is not a limitation on the general scope of the classification, or as an exclusive listing of the items within the general scope.

(c) The terms “hereof,” “herein” and “hereunder” and terms of similar import will refer to this Agreement as a whole and not to any particular provision of this Agreement.

(d) Article, section, clause, subsection, exhibit and schedule references contained in this Agreement are references to articles, sections, clauses, subsections, exhibits and schedules of or to this Agreement, unless otherwise specified.

(e) Each defined term used in this Agreement has a comparable meaning when used in its plural or singular form. Each gender-specific term used in this Agreement has a comparable meaning whether used in a masculine, feminine or gender-neutral form.

(f) Any amount stated in this Agreement in “Dollars” or by reference to the “$” symbol means United States dollars.

(g) Any reference to any party to this Agreement shall include such party’s successors and permitted assigns.

(h) The specificity of any representation or warranty contained herein shall not be deemed to limit the generality of any other representation or warranty contained herein.

(i) Each party has been represented and advised by independent counsel of its choice in connection with the execution of this Agreement and has cooperated in the drafting and preparation of this Agreement and the documents delivered in connection herewith. Accordingly, any Law that would require interpretation of this Agreement or any document delivered in connection herewith, including any ambiguous, vague or conflicting term herein or therein, against the drafter should not apply and is expressly waived.

9.8 Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of Law or public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic or legal substance of the transactions contemplated hereby is not affected in any manner adverse to either party. Upon such determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in an acceptable manner, to the end that the transactions contemplated hereby are fulfilled to the extent possible.

9.9 No Third-Party Beneficiaries . Except with respect to the Buyer Indemnified Parties, the Seller Indemnified Parties and as otherwise expressly provided herein, nothing in this
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Agreement is intended to or shall confer upon any other Person any benefits, rights or remedies of any nature whatsoever under or by reason of this Agreement. Neither Buyer no Seller assume any liability to any third party because of any reliance on the representations, warranties, covenants and agreements of Buyer or Seller contained herein.

9.10 Schedules. Nothing in the Schedules shall be deemed adequate to disclose an exception to a representation or warranty made herein, unless such Schedule identifies the exception with reasonable particularity and discloses the relevant facts in reasonable detail. Without limiting the generality of the foregoing, the mere listing (or inclusion of a copy) of a document or other item shall not be deemed adequate to disclose an exception to a representation or warranty made herein (unless the representation or warranty has to do with the existence of the document or other item itself).

[Remainder of page intentionally left blank; signatures appear on following page.]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed under seal as of the day and year first above written.

FAIRFAX COUNTY WATER AUTHORITY

By:


Name:


Title:


THE CITY OF FAIRFAX, VIRGINIA

By:


Name:


Title:


[Signature page to the Asset Purchase Agreement.]
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