ASSETS PURCHASE AGREEMENT

This Assets Purchase Agreement (the “Agreement”) is made and entered into on the ________

day of _____________, 20__ by and among:

XYZ CORPORATION, a New York corporation (the “Seller”);

JOHN DOE (the “Shareholder”), the owner of all of the issued and outstanding shares of capital stock of the Seller; and

ABC CORPORATION, a New York corporation (the “Purchaser”).

RECITALS

A. Seller is engaged in the service business performing maintenance, servic , repair, and other related activities on heating, ventilating and air conditioning systems, equipm nt and controls.

	Shareholder is the sole owner, of record and benefi
	of all of Seller’s issued and outstanding

	capital stock.
	
	
	
	
	

	B. Purchaser desires to enter the service busineess performing maint
	ervice, repair, and

	other related activities on heating,
	d air conditionin  s
	
	ms, equipment and controls,

	
	
	yste
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and desires to purchase the business operations of Seller. All of such business operations of Seller desired to be purchased by Purchaser are referred to as the “Business.”

C. Subject only to tions and exclusions contained n this Agreement and on the terms and conditions of reement, Seller desire sell to th Purchaser and the Shareholder desires that the Seller sell the Purchaser, and the Pu desires to buy from the Seller, the Business
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and certain assets, properties and rights of the Seller described in this Agreement.
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OW, THEREFORE, in consid of the recitals and of the representations, warranties, covenants and agreements contained, and intending to be legally bound, the parties agree as follows:
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ARTICLE I—PURCHASE AND SALE

1.1 Agreement to Sell. At the Closing (as defined in Section 2.1) and except as otherwise specifically provided in this Section 1.1, the Seller will, and the Shareholder will cause the Seller to, validly and effectively grant, sell, convey, assign, transfer and deliver to the Purchaser, upon and subject to the terms and conditions of this Agreement, (a) all of the Seller’s right, title and interest in and to (i) the Business as a going concern, and (ii) certain of the Seller’s assets set forth in Section 1.1.1, properties and rights constituting the Business or used in the Business, which are described in this Agreement, free and clear of all liens, pledges, security interests, charges, claims, restrictions and encumbrances of any nature whatsoever, and (iii) all of the Seller’s rights, title and interest in the name “XYZ CORPORATION,” or any derivative thereof. The Business, name, and assets, properties and rights being sold are called the “Assets.”

1.1.1 Included Assets. The Assets referred to in Section 1.1(a)(ii) shall include, without limitation, the following assets, properties and rights of Seller used directly or indirectly in the conduct of, or generated by or constituting, the Business, except as otherwise expressly set forth in this Agreement:

(a) all machinery, equipment, tools, vehicles, furniture, furnishings, leasehold improvements, goods and any rights under lease to use such machinery, vehicles, furnishings and equipment and those items of personal property and other tangible personal property listed on Schedule 1.1.1(a).

(b) all office and other supplies set forth on Schedule 1.1.1(b);

(c) all inventory set forth on Schedule 1.1.1(c);

(d) all rights under any written or oral contract, agreement, plan, instrument, registration, license,

certificate of occupancy, other permit, certification, authorization or approval of any nature, or other

document, commitment, arrangement, undertaking, practice rization s t forth on Schedule 1.1.1(d);
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(e)  all  rights  under  any  patent,  trademark,



k,  trade  name  or  copyright,  whether
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registered or unregistered, and any applicatio



or;
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(f) all technologies, methods, formulations, data bases, trade secrets, knowhow, inventions and
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	other intellectual property used in
	ness or under developm
	Schedule 1.1.1(f);

	(g) all rights or choses in action
	
	
	occurrence
	or after the Closing, including

	
	arising out of
	
	

	without limitation all rights u
	
	express
	or implied warra
	relating to the Assets, except

	
	nder
	
	
	

	relating to Exclud
	.1.2;
	
	
	
	

	(h) all  ecords, manuals and other docu
	
	ectively, the “Records”) relating to or used in

	conne ction with the Seller’s quality assu
	
	control programs, if any, developed for the

	Bu   ness,   records   relating   to   p
	
	qualifications   in   connection   with   the   quality

	ance/quality control progra
	dministration of any quality assurance program; provided,
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however, that after the Closing the Purchaser will promptly provide Seller with access to and copies of any original documents comprising the Records which Seller or the Shareholder requests;

(i) all information, files, records, data, plans, and contracts and recorded knowledge, including customer and supplier lists related to the foregoing that the Purchaser may request; provided, however, that after the Closing the Purchaser will promptly provide Seller and Shareholder with access to and copies of any original of the foregoing documents comprising the Records which Purchaser requests;

(j) the maintenance and service contracts (“Maintenance Contracts”) set forth in Schedule 1.1.1(j), if any.

(k) all telephone numbers to its Business;

(l) all other assets of the Seller, except those excluded under 1.1.2.
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1.1.2 Excluded Assets. The following assets of the Seller shall be specifically excluded from the sale:

(a) any cash or cash equivalents held by or on behalf of Seller;

(b) all securities;

(c) all accounts receivable invoiced by Seller relating to the Business that are set forth on Schedule 1.1.2(c);

(d) all work in process, meaning all claims for services performed or goods sold prior to the Closing and billed by the Seller as set forth on Schedule 1.1.2(d);

(e) all notes receivable owing to the Seller as set forth on Sch dule 1.1.2(e);

(f) the corporate seals, certificates of incorporation, min ute books, stock books tax returns, books of account and/or other records having to do with corporate organization of Seller;
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	(g) all Maintenance Contracts, except those
	on Schedule 1.1.1(j);

	(h) all the rights that accrue or will
	eller under this Agreeme

	(i) all the rights to any of Seller’s claim
	
	ny federal, state, l
	reign tax refunds;

	
	s for a
	
	

	(j) the computer, computer lea
	
	software, set forth on S
	1.1.2(j);

	
	se and
	
	

	(k) the re l
	et forth on Schedule 1.1
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(l) the vehicle set forth on Schedule 1.1.2(1).

1.2 Agreement to Purchase. At the Closing, Purchaser shall purchase the Assets from Seller, upon and ubject to the terms and co tions of this Agreement and in reliance on the representations, warra ies and covenan and Shareholder, in exchange for the Purchase Price (hereinafter
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defined inn Section 1.2.1). Except as specifically provided in Section 1.3, Purchaser shall not assume or be responsible for any liabilities or obligations of the Business or Seller.

1.2.1 The Purchase Price; Payment.

(a) The purchase price shall be $45,000 plus the sum of the liabilities set forth in Schedule 1.2.1(a), (the “Purchase Price”). The liabilities listed on Schedule 1.2.1(a) are set forth solely for the purpose of determining, in part, the amount of the Purchase Price.

(b) On the Closing Date, on account of the Purchase Price, Purchaser shall assume the liabilities set forth on Schedule 1.2.1(b) and shall deliver its certified check for the balance of the Purchase Price. The liabilities listed on Schedule 1.2.1(b) are set forth solely to identify the liabilities to be assumed and the manner in which the Purchase Price shall be paid in part by the Purchaser.

1.3 No Assumption of Liabilities.

(a) Purchaser agrees to accept the Maintenance Contracts set forth on Schedule 1.1.1(j).

(b) Except for and limited solely to the liabilities set forth on Schedule 1.2.1(b) and the contractual obligations under the Maintenance Contracts listed on Schedule 1.1.1(j), the Purchaser shall not assume, and shall not be liable for, any liabilities or obligations of the Seller of any nature whatsoever, express or implied, fixed or contingent, including, but not limited to any liability owing to the Shareholder or any claim, regardless of when made or asserted, which arises out of or is based upon negligence, strict liability or any express or implied representation, warranty, agreement or guarantee made by the Seller or the Shareholder, or alleged to have been made by the Seller or the Shareholder, or which is imposed or asserted to be imposed by operation of law, in connection with any product designed, manufactured, sold, shipped or installed by or on behalf of the Seller, of or for any service performed by or on behalf of the Seller, including without limitation any claim relating

to the service, repair or replacement of any such product and any claim s king recovery for property damage, consequential damage, lost revenue or income or personal injury. In addition to the
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	foregoing, in no event shall the Purchaser assume any
	iabi l
	ity or incur any liability or obligation in

	
	
	

	respect of any federal, state or local income or other tax
	bility of Seller payable with respect to the

	Business, Assets, properties or operations of the
	any period through the Closing Date or

	incident to or arising as a consequence of the
	tion or consummation by the Seller of this
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Agreement and the transactions contemplated by this Agreement.

1.4  Allocation  of  Purchase  Price.  The  Purchase  Price  shall  be  allocated  among  the  Assets
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	acquired in accordance with Schedule 1.4. This alloca
	tion was arr
	arm’s length negotiations

	
	
	

	between the parties. The
	venant and agre
	
	h other that none of them will take a

	
	
	with eac
	

	position on any income tax or in any judicial procee
	d ng tha
	in any way inconsistent with the

	allocation set forth
	e 1.4.
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ARTICLE II—CLOSING, ITEMS TO BE DELIVERED, THIRD-PARTY

	
	CONSENTS, CHANGE IN
	AND FURTHER ASSURANCES

	2.1
	
	The closing (the
	
	of the sale and purchase of the Assets shall take place at

	
	Closing.
	
	
	

	the   fices of the Purchaser,
	
	at 10:00 A.M., local time, on August 5, 20__, or at such

	other
	, date and t
	all be mutually satisfactory to the parties hereto. The date of the
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Closing is sometimes referred to as the “Closing Date.”

2.2 Items to be Delivered at Closing. At the Closing and subject to the terms and conditions contained in this Agreement:

(a) The Seller will, and the Shareholder will cause the Seller to, deliver to the Purchaser the following:

(i) such bills of sale with covenants of warranty, assignments, endorsements, and other good and sufficient instruments and documents of conveyance and transfer, in form and substance satisfactory to the Purchaser and its counsel, as shall be necessary and effective to convey, transfer and assign to, and vest in, the Purchaser all of the Seller’s right, title and interest in and to the Assets to be sold under this Agreement, including, without limitation, (A) good, valid and marketable title in and to all of the Assets owned by the Seller, (B) good and valid leasehold interests in and to all of

the Assets leased by the Seller, and (C) all of the Seller’s rights under all agreements, contracts, commitments, leases, plans, bids, quotations, proposals, licenses, permits, authorizations, instruments and other documents to which the Seller is a party or by which it has rights on the Closing Date and which are to be sold under this Agreement; and

(ii) all agreements, contracts, commitments, leases, plans, bids, quotations, proposals, licenses, permits, authorizations, instruments, manuals and guidebooks, price books and price lists, customer and subscriber lists, supplier lists, sales records, files, correspondence, and other documents, books, records, papers, files and data belonging to the Seller which are part of the Assets or relate to the Business of the Seller; and simultaneously with such delivery, all such steps will be taken as may be required to put the Purchaser in actual possession and operating control of the Assets.

(iii) a New York State Sales Tax Return for its sales tax liability for th taxable portion of the Assets and shall file it with its check for the sales tax disclos d upon the return with the New York State Sales Tax Department.

(b) the Purchaser shall:

(i) pay the Purchase Price, as provi ection 1.2.1, by (A) bank wire transfer of immediately available funds to the account(s) specified by Seller (subject to confirmation of receipt);
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	or (B) in certified funds or the offici
	
	wn upo
	issued by a
	savings bank, trust

	company or savings and loan association
	
	is a member
	York Clearing House

	
	n which
	
	

	Association and having a
	office in the State of New
	representing United States
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	currency, unendorsed and payablee directly to
	e order of Sell   (or his assignee); and

	
	

	(ii) deliver
	for th  sales tax portion of the Asse  .

	2.3
	ird-Party Consents.
	
	nt that the Seller’s rights under any agreement, contract,

	
	
	To the exte
	

	
	itment, lease, license, permit, auth
	or other Asset to be assigned to the Purchaser may

	not bee assigned without the consent
	
	
	person which has not been obtained, this Agreement

	shall not constitute an agreemen
	ign the same if an attempted assignment would constitute a

	breach or be unlawful,
	
	
	shall use its best efforts to obtain any such required consent(s)
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promptly. If any such consent shall not be obtained or if any attempted assignment would be ineffective or would impair the Purchaser’s rights under the instrument in question so that the Purchaser would not in effect acquire the benefit of all such rights, the Seller, to the maximum extent permitted by law and the instrument, shall act as the Purchaser’s agent in order to obtain for it the benefits and shall cooperate, to the maximum extent permitted by law and the instrument, with the Purchaser in any other reasonable arrangement designed to provide such benefits to the Purchaser.
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If any contract shall be assigned, the Purchaser shall agree to be bound by and assume all of its terms and conditions.

2.4 Change in and Use of Name. The Seller and the Shareholder shall take all such actions not later than the Closing Date as may be required to change the Seller’s name on that date to one distinctly different in sound and appearance from its present name, including but not limited to filing a name change amendment with the Secretary of State of the State of New York and filing an appropriate name change notice in the appropriate office in each state where the Seller is qualified to

do business. After the Closing, neither the Seller nor the Shareholder nor any direct or indirect subsidiary of the Seller will use the name XYZ Corporation, or any similar variant thereof. The Purchaser shall have the right to use the name XYZ Corporation, or any similar variant thereof after the Closing Date, and the Seller and the Shareholder will take all necessary steps to permit the Purchaser to use this name.

2.5 Further Assurances. The Seller from time to time after the Closing, at the Purchaser’s request, will execute, acknowledge and deliver to the Purchaser such other instruments of conveyance and transfer and will take such other actions and execute and deliver such other documents, certifications and further assurances as the Purchaser may reasonably request in order to vest more effectively in the Purchaser, or to put the Purchaser more fully in possession of, any of the Assets, or the Business.

ARTICLE III—REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties of the Seller and the Shareholder.[image: image319.png]


 The Seller and the Shareholder jointly and severally represent and warrant to the Purchaser as of the date of this Agreement and the Closing Date as follows:
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3.1.1 Corporate Existence; Certificate of Incorporation and ByLaws.

(a) The Seller is a corporation duly organized, validly existing and in good standing under the
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	laws of the State of New York.
	er has a  requisite pow
	hority and all necessary

	licenses, permits and authori
	o carry on its business as
	it
	has been and is being conducted and

	to own, lease and operate
	ets and properties use  in con
	therewith. A list of the Seller’s
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licenses, permits nd authorizations is attached as part of S hedule 3.1.1(a). The Seller is duly qualified to do business and is in good standing as a foreign corporation in each jurisdiction where
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the character properties owned or lease it or the nature of the business transacted by it requires it to be so qualified, all of which jurisdictions are listed on Schedule 3.1.1(a).
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(b) A copy of the Seller’s Certi cate of Incorporation and all amendments effected prior to the date of this Agreement and of the Seller’s By-Laws as amended to the date of this Agreement have
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been
ivered to the Pu
and are correct and complete.
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3.1.2 Corporate Power; Authorization: Enforceable Obligations. The Seller has the corporate power, authority and legal right to execute, deliver and perform this Agreement. The execution, delivery and performance of this Agreement by the Seller have been duly authorized by all necessary corporate and shareholder action. This Agreement has been, and the instruments of transfer, assignment and conveyance referred to in Section 2.2(a)(i) will be, duly executed and delivered by a duly authorized officer of the Seller, and this Agreement constitutes, and such instruments when executed and delivered will constitute, legal, valid and binding obligations of the Seller enforceable against the Seller in accordance with their respective terms.

3.1.3 The Shareholder. The Shareholder is the lawful owner of record and beneficially of all of the issued and outstanding shares of capital stock of the Seller. The Shareholder has the power, authority and legal right to execute, deliver and perform this Agreement. This Agreement has been duly executed and delivered by the Shareholder and constitutes the legal, valid and binding obligation of the Shareholder enforceable against the Shareholder in accordance with its terms.

3.1.4 No Other Business. Neither the Seller nor the Shareholder owns any shares of any corporation and has no ownership or other investment interest, either of record, beneficially or equitable, in any association, partnership, joint venture or other legal entity, except as set forth in Schedule 3.1.4.

3.1.5 Financial Statements. The Seller has delivered to the Purchaser the balance sheets of the Seller as of December 31, 20__ and April 30, 20__ and the related statements of income and retained earnings and notes thereto. These financial statements have been examined by a public accountant. The balance sheet and the related statements of income and retained earnings, are correct and complete, copies of which have been delivered to the Purchaser, and they present the complete and correct financial position and assets and liabilities of the Seller as of each respective period and the results of its operations in conformity with generally accepted accounting principles applied on a consistent basis.

The Seller shall deliver its balance sheet as of June 30, 20
and the related stat ments of income
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	and retained earnings and notes thereto (the “June 30, 20
	
	ncial Statement”)
	. These statements

	
	Fina
	
	

	will be prepared by a certified public accountant and
	e complete and correct and will present

	the complete and correct financial position and
	lities of th
	e Seller as of June 30, 20__
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	and the results of its operations for the six-month pe
	
	with generally

	
	riod then ended, in conf
	

	accepted accounting principles applied on
	stent basis.
	
	

	All references in this Agree  ment to thee “Financial
	Statements
	deemed to refer to these

	financial statements.
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3.1.6 Accounts Receiv  ble. All
ccounts receivable reflected on the Financial Statements, a correct

	and complete list of which is  tt ched as Sche
	du
	all accounts receivable acquired by the

	
	
	

	Seller or
	equent to the l st Financi
	Statement date, have been acquired or have arisen
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only in the ordin ry course of busin ss, consistent with past practice, and are not subject to defenses,
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	set-offs or counterclaims. All of suc
	receivable are generally due within 30 days after

	being accrued on the books of the
	have been collected, or will be collected within 90 days

	after billing, in the full aggreg
	rded amounts thereof, less the amount of the allowance for
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doubtful accounts shown on the Financial Statement. The allowance for such doubtful accounts has

been rmined in ac with generally accepted accounting principles consistent with past practice.
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3.1.7 Absence of Undisclosed Liabilities. The Seller has no liabilities or obligations, either accrued, absolute, contingent or, to the best of knowledge of the Seller and the Shareholder, after a due, proper and complete investigation, otherwise, except those liabilities and obligations set forth on the Financial Statements and not heretofore paid or discharged.

For purposes of this Agreement, the term “liabilities” shall include, without limitation, any direct or indirect indebtedness, guaranty, endorsement, claim, loss, damage, deficiency, cost, expense, obligation or responsibility, whether known or unknown, fixed or unfixed, choate or inchoate, liquidated or unliquidated, secured or unsecured.

3.1.8 Existing Condition. Except as disclosed on Schedule 3.1.8, since April 30, 20__ the date of the last Financial Statement, the Seller has not:

(a) declared, set aside or paid any dividend or made or agreed to make any other distribution or payment in respect of or agreed to make any other distribution or payment in respect of its capital shares or redeemed, purchased or otherwise acquired or agreed to redeem, purchase or acquire any of its capital shares;

(b) incurred any liabilities, or discharged or satisfied any lien or encumbrance, or paid any liabilities, other than in the ordinary course of its business consistent with past practice, or failed to pay or discharge when due any liabilities of which the failure to pay or discharge has caused or will cause any material damage or risk of material loss to it or any of its assets or properties;

(c) sold, assigned or transferred any of its assets or properties, other than in the ordinary course of its business;

(d) created, incurred, assumed or guaranteed any indebtedn ss for money borrow d, or mortgaged,

pledged or subjected to any lien, pledge, security inter st, conditional sale contract or other encumbrance of any nature whatsoever against any of its assetss or properties;
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(e) made or suffered any amendment or termination of any agreement, contract, commitment,

lease or plan to which it is a party or by which und, or canceled, modified waived any debts or claims held by it, or waived any rights of substantial value;
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	(f) suffered any damage, destruction or
	
	her or not co
	surance, materially and

	
	loss, whet
	
	

	adversely affecting its busin
	ations, assets  properties,
	or condition (financial or

	otherwise);
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(g) suffered ny ch nge in its financial condition or in the nature of its business or operations which has h d or might h ve material adverse effect on its business, operations, assets, properties, prospectss or condition (financial or otherwise);
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(h) made any capital expenditure o in the ordinary repair, maintenan
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addition or betterment except such as may be involved eplacement of its assets;

(i) increased the salaries or other compensation of, or made any advance (excluding advances for ordinary and necessary business expenses) or loan to, any of its directors, officers or employees or

the hareholder, or made any increase in, or any addition to, other benefits to which any of its directors, officers or employees or the Shareholder may be entitled;

(j) made any payment to the Shareholder with respect to any indebtedness owed by the Seller to the Shareholder; or

(k) entered into any transaction other than in the ordinary course of its business consistent with past practice.

3.1.9 Title to Properties; Leasehold Interests. The Seller has good, valid and marketable title to the Assets to be sold, including all of the properties and assets reflected on the April 30, 20__ Financial Statements and those acquired since that date, free and clear of all liens, pledges, security

interests, charges, claims, restrictions and other encumbrances and defects of title of any nature whatsoever.

To the best of knowledge of the Seller and the Shareholder, after a due, proper and complete investigation, all leases, licenses, permits and authorizations in any manner related to the assets, properties or business of the Seller and all other instruments, documents and agreements pursuant to which the Seller has obtained the right to use any real or personal property are in good standing, valid and effective in accordance with their respective terms, and there is not under any of such leases, licenses, permits, authorizations, instruments, documents or agreements any existing default or event which with notice or lapse of time, or both, would constitute a default and in respect of which the Seller has not taken adequate steps to prevent a default from occurring. The Seller has the unrestricted right to sell the Assets as herein provided. The Seller does not own any real property, except as set forth on Schedule 1.1.2(k).

3.1.10 Condition of Tangible Assets. All facilities, vehic
s,, machinery, equipm nt and other items
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	of tangible personal property owned or used by the Se
	er
	and to be
	transferred to the Purchaser (a)

	
	
	
	

	are in good operating condition and repair, subject to
	
	al wear and maintenan  e  (b) to the best

	knowledge of the Seller and the Shareholder,
	
	er and
	
	vestigation, are in

	
	
	
	complete in
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conformity with all applicable laws, regulations and ordinances, including the Uniform Commercial
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	Code and customary trade standards of marketability
	; and (c) are usabl
	ble in the regular

	
	
	

	and ordinary course of business of
	
	
	
	
	
	

	The inventory confor  s
	
	
	e Closing will conform to
	licable laws, regulations and

	ordinances, including the Uniform Co
	mmercial Code and cust
	trade standards of marketability

	and are usable
	nd
	he regular and ordina
	
	f Seller’s business. As of the Closing,

	
	
	
	ry course o
	

	the inventory
	ist of current, readily
	
	alable goods and merchandise and will not include

	
	
	s
	

	obsolete  items  or  items  below  sta
	ndard  qu
	
	
	in  disrepair,
	nonsalable,
	or  slow  turnover

	merchandise or products. At the Closing
	ntory shall have a value of not less than $6,000,

	dete  mined at the lower of co
	
	
	rket, exclusive of freight.
	
	

	
	
	or ma
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No person other than the properties situated on the premises business.
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owns any vehicles, equipment or other tangible assets or which the Seller leases, or necessary to the operation of its

All tangible assets are now and at the time of Closing Date will be located at the Warehouse Center, New York, New York and will not be removed without Purchaser’s consent.

All tangible assets to be transferred under this Agreement will be transferred to Purchaser together with an assignment by Seller to Purchaser of all of Seller’s right, title and interest in all manufacturer warranties, if any.

3.1.11 Books of Account. The books of accounts of the Seller reflect all of its items of income and expense, and all of its assets, liabilities and accruals required to be reflected therein in accordance with generally accepted accounting principles.

3.1.12 Tax and Other Returns and Reports. All federal, state and local tax returns, reports and statements (including all income, unemployment compensation, social security, payroll, sales and

use, excise, privilege, property, ad valorem, franchise, license, school and any other tax under the laws of the United States or any state or municipal or political subdivision thereof) required to be filed by the Seller have been filed with the appropriate governmental agencies in all jurisdictions in which such returns, reports and statements are required to be filed, and all such returns, reports and statements properly reflect the taxes of the Seller for the periods covered thereby. There are no tax liens (other than any lien for current taxes not yet due and payable) on any of the assets or properties of the Seller. The Seller has made all deposits required by law to be made with respect to employees’ withholding taxes.

3.1.13 Litigation. Except as set forth on Schedule 3.1.19(j), there is no litigation, arbitration, investigation or other proceeding of or before any court, arbitrator or governmental or regulatory official, body or authority pending or threatened against the Seller, any of its assets, properties or business, any of its officers or employees, or the transactions contemplated by this Agreement, nor does the Seller or the Shareholder know or have reasonable grounds to know of any basis for any
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	such litigation, arbitration, investigation or proceeding.
	
	
	
	
	y
	to or subject to the

	
	
	Seller is not a part
	
	

	provisions of any judgment, order, writ,
	
	
	
	
	
	
	ree or award of any court, arbitrator or

	governmental or regulatory official, body or
	
	
	ty.
	
	
	
	
	
	
	
	
	
	

	3.1.14 Compliance with Law. To the
	t of knowledge of the
	Seller and the Shareholder, after a

	due, proper and complete
	
	the Sellerr has complied with eac
	
	is not in violation of

	any law, rule or regulation to
	
	
	in
	
	
	
	ts or pro
	
	
	is subject and

	
	
	
	
	ess, operations, asse
	
	
	
	

	has not failed to obtain or
	the requirements of an
	
	
	permit or authorization

	necessary to the
	
	p of it  assets
	and
	properties
	or to
	co
	of its business, which

	noncompliance,
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	or  f
	
	
	
	
	adhere
	
	
	adversely
	affect  its  business,

	
	
	
	ailure  to
	obtain  or
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	operations,
	
	
	prospects or condition (financia
	or otherwise). Neither the Seller nor

	the
	er nor any officer, employee or
	agent of, nor
	any
	consultant to, the Seller or the

	
	r has unlawfully offered, paid or
	
	
	
	
	
	pay, directly or indirectly, any money or

	anythi ng of value to, or for the benefit of,
	
	
	
	
	
	
	who is or was a candidate for public office


(otherr than lawful campaign contributions), or an official or employee of any governmental or

reg atory body or authority or or employee of any client, customer or supplier of the eller. The Seller has not engaged in any transaction, maintained any bank account or used any
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corpora unds except tions, bank accounts and funds which have been and are reflected in its normally maintained books and records.
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3.1.15 Validity of Contemplated Transactions, etc. The execution, delivery and performance of this Agreement by the Seller and the Shareholder will not contravene or violate (a) any law, rule or regulation to which the Seller or the Shareholder is subject, (b) any judgment, order, writ, injunction, decree or award of any court, arbitrator or governmental or regulatory official, body or authority which is applicable to the Seller or the Shareholder, or (c) the certificate of incorporation or By-Laws of the Seller or any securities issued by the Seller; nor will such execution, delivery or performance violate, be in conflict with or result in the breach (with or without the giving of notice or lapse of time, or both) of any term, condition or provision of, or require the consent of any other party to, any indenture, agreement, contract, commitment, lease, plan, license, permit, authorization or other instrument, document or understanding, oral or written, to which either the Seller or the Shareholder is a party, by which the Seller may have rights or by which any of the assets or properties of the Seller may be bound or affected, or give any party with rights thereunder the right

to terminate, modify, accelerate or otherwise change the existing rights or obligations of the Seller thereunder. No authorization, approval or consent, and no registration or filing with, any governmental or regulatory official, body or authority is required in connection with the execution, delivery and performance of this Agreement by the Seller or the Shareholder.

3.1.16 Conditions Affecting the Seller. To the best of knowledge of the Seller and the Shareholder, after a due, proper and complete investigation, there are no conditions existing with respect to the Seller’s markets, products, services, clients, customers, facilities, personnel or suppliers which are known to the Seller or the Shareholder or which should be known to the prudent businessman in charge of the operations of the Seller which would adversely affect the business, operations or prospects of the Seller, other than such conditions as may affect as a whole the industry in which the Seller operates.

3.1.17 Insurance. The assets, properties and business of the Seller are insur d under various policies of general liability, products liability and other formss of insurance, as s t forth on Schedule 3.1.17. The Seller has not failed to give any notice or present any claim under any such policy in a

	timely fashion or in the manner or detail required by
	licy, and all existing notices and claims

	are  listed  on  Schedule  3.1.17.  No  notice  of  cancel
	
	or
	nonrenewal  wi
	respect  to,  or

	disallowance of any claim under, any such
	policy h   been received by the Selle  or the Shareholder.

	There are no outstanding unpaid premi
	
	aims, and there are no p
	sions for retroactive or

	retrospective premium adjustments
	the Se
	
	
	holder has knowledge of any

	
	
	ller nor the Share
	

	state of facts or the occurrence of any e
	
	
	ich reasonably
	
	
	the basis of any claim

	
	vent wh
	
	
	
	

	against the Seller or which
	materially in
	
	urance premiums payable under any

	
	
	crease the ins
	

	such policy. Schedule
	so contains a true and complet
	scription of all outstanding bonds

	and other surety  rrangeme
	issued or entered into in connec
	with the business and operations

	of the Seller.
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3.1.18 Contracts and Commitments. Each of the agreements, contracts, commitments, leases and other instruments, documents and undertakings listed on Schedules of this Agreement or to be assigned to Purchaser is (a) valid, to the best of knowledge of the Seller and the Shareholder, after a due, proper and complete investigation; (b) enforceable in accordance with its terms; (c) the parties
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thereto in complian provisions thereof; (d) no party is in default in the performance, observan e or fulfillm y material obligation, covenant or condition contained therein; and (e)
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no event has occurred which with or without the giving of notice or lapse of time, or both, would constitute a default thereunder; furthermore, no such agreement, contract, commitment, lease or other instrument, document or undertaking, in the reasonable opinion of the Seller or the Shareholder, contains any contractual requirement with which there is a reasonable likelihood any party thereto will be unable to comply. The failure of the Seller or the Shareholder to obtain the consent or approval of any party to any agreement, contract, commitment, lease or other instrument, document or undertaking listed on the Schedules of this Agreement or to be assigned to Purchaser, prior to the execution of this Agreement or the consummation of the transactions contemplated hereby will not result in a default, termination, breach, renegotiation or acceleration of any thereof.
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3.1.19 Additional Information. Schedule 3.1.19 contains, to the extent not described in some other Schedule, (A) complete, correct and detailed Schedules, in form and substance reasonably acceptable to Purchaser, as of the date of this Agreement, specifying with respect to the business,

properties, assets and obligations of the Seller each and every item in the following categories referred to below, and (B) true and complete copies of the documents and other materials that underlie such Schedules:

(a) Schedule 3.1.19(a) presently outstanding contracts, agreements, commitments and bids (other than those included on Schedule 3.1.19(d)); written and oral leases (other than leases disclosed on Schedule 3.1.19(h)); security deposits under leases; licenses; franchises; dealership, service, agency and other agreements. With respect to each item in each category referred to above, a specification as to whether the consent of any third person or agency is required for the effective assignment thereof;

(b) Schedule 3.1.19(b) machinery, equipment, tools, dies, furniture, furnishings, leasehold improvements, vehicles, buildings and other tangible physical ass ts and fixtur s and the location of such;

(c) Schedule 3.1.19(c)
(A) the policies of insurance presently in force in Sc
dule 3.1.17, and,
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without restricting the generality of the foregoin covering Seller’s public and product liability and its personnel, properties, buildings, machinery, equipment, furniture, fixtures and operations, specifying with respect to each such policy, the name of thhe insurer, type of coverage,
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	term of policy, limits of liability and annual premium, (B) Seller’s prem
	losses, by year, by

	type of coverage, for the past three
	on information rece
	Seller’s insurance

	carrier(s), (C) all outstanding insurance
	
	
	against S
	
	damage to or loss of its

	
	claims by or
	
	
	

	property or income which
	
	
	n referred to insurers or wh
	
	believes to be covered by

	commercial insurance, (D) gener
	
	b  ity pol
	carried by Seller for the past five

	
	al comprehensive lia
	
	

	years, including
	
	y policies, and (E)) any agreements, arrangements or commitments

	under which Seller indemnif
	
	ies any other person
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(d) chedule  3.1.19(dNames,  current  annual  compensation  rates  (including  bonuses  and
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missions), accrued bonus, accrue
ve and accrued severance pay of all present salaried
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em
oyees of Seller; aggregate ac
cation pay, the current base salary rate of each of such
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duals; employment, mana
advisory or consulting agreements and confidentiality or other
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agreements protecting proprietary processes, formulae or information; copies of all pension, profitsharing, thrift, or other retirement plans, employee stock ownership plans, deferred compensation, stock ownership, stock purchase, performance share, individual or group bonus or other deferred or incentive plans, severance plans, hospitalization, insurance, vacation, death benefit, collective bargaining, union or other employee association agreements, or other similar plans in each case covering employees of Seller and as amended to date, and all amendments thereto prior to the Closing Date, agreements, arrangements, commitments or understandings providing for any employee benefit, the latest annual report (on Form 5500, if applicable) for each plan, the most recent actuarial valuations with respect to all defined benefit plans, copies of all Internal Revenue Service determination letters regarding such plans, all such reports, actuarial valuations and determination letters as may be made, received or issued prior to the Closing Date, the annual cost of each such plan or arrangement and a summary description with respect to the funding of each such welfare benefit plan or arrangement; all other contracts and relationships with or with respect to, and all other obligations or liabilities with any employee (or other individual with whom Seller has a business relationship) of Seller;

(e) Schedule 3.1.19(e) individual refundable deposits, prepaid expenses, deferred charges and “other assets”;

(f) Schedule 3.1.19(f)  all loans or advances made by Seller to any person;

(g) Schedule 3.1.19(g) liens, encumbrances, charges, restrictions, claims and security interests with respect to the business, assets and property to be transferred hereunder which do not constitute real property;

(h) Schedule 3.1.19(h) each and every parcel of real property or interest therein owned in whole or in part by Seller or held for the benefit of Seller under a titleholding agreement or held under a

lease; and complete and correct copies of each and every of the following, if any, in the possession of Seller will be made available for review by Buyer: (A) title reports, title binders, survey documents and data affording information or opinions with r spect to, certifying to, or evidencing

the extent, current title, title history, title marketability, us , po
on, restric
or regulation, if
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any (governmental or otherwise), and compliance with applicable laws, of (x) the r al property or (y)

any estate or interest in (or in the nature of) real prop
n a land or building lease or chattel real;
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(B) deed or titleholding or trust agreements, if any, under which any of the parcels may have been conveyed to Seller or under which the same may be held for the benefit of Se er; and (C) leases; except as noted in such Schedule, all such builddings, structures, leasehold improvements and the
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	equipment therein currently are used
	
	
	l
	
	
	nary course of business and,

	
	
	
	
	to Seller in the ordi
	

	except as so noted and except for normall wear and t
	ear, there a
	
	rial defects with respect

	thereto which would i
	pa
	aytoday use
	by Purchaser
	
	such buildings, structures,

	leasehold improvements or equipment which would
	subject
	haser to material liability under

	applicable l w;
	
	
	
	
	
	
	
	
	
	

	(i)  Sched
	9(i)
	
	
	ions  and  applications  and  notices  of  infringement
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	registrat
	

	therefor,, service mark registrations (whi
	shall include but not be limited to indications of

	lengthh of use of each trade and serv
	as well as identification of product(s) on which each

	trade and service mark is used, and
	
	
	numbers, registration and renewal dates, affidavit of

	use  f
	
	s
	and  pat
	
	lications,
	copyrights,  and
	applications  therefor  (including

	
	ilings),  patent
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information as to expiration date of all the foregoing where applicable) presently owned, in whole or in part, byy Seller and used or useful in Seller’s business; and all trademark licenses, service mark licenses, copyright licenses, royalty agreements, patent licenses, assignments, grants and contracts with employees or others relating in whole or in part to disclosure, assignment, registering or patenting of any trademarks, service marks, copyrights, inventions, discoveries, improvements, processes, formulae, trade secrets or other knowhow and used or useful in Seller’s business. Seller represents (i) the foregoing trademarks, service marks, copyrights, licenses, assignments, grants, agreements and contracts are valid; (ii) the foregoing trademark registrations, service mark registrations, copyright registrations and patents have been duly issued and have not been canceled, abandoned or otherwise terminated; (iii) the foregoing trademark applications, service mark applications, copyright applications and patent applications have been duly filed; (iv) Seller is not in default under any of the foregoing licenses or agreements other than defaults, if any, which will not result in any material loss or liability; and (v) all such licenses and agreements are binding in accordance with their terms;
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(j) Schedule 3.1.19(j) all litigation, governmental or regulatory proceedings, investigations or labor disputes pending, or threatened against Seller, the officers or directors of Seller as such officers or directors, or any of the business assets or properties of Seller to be transferred pursuant hereto or to which Seller or its officers or directors as such officers or directors, is a party, as plaintiff, defendant or otherwise;

(k) Schedule 3.1.19(k) all federal, state, local and foreign governmental licenses and permits necessary in the conduct of Seller’s business; each jurisdiction in which the nature of the business of Seller requires Seller to qualify to do business as a foreign corporation; all federal, state, local and foreign governmental or judicial consents, orders, decrees and other compliance agreements under which Seller is operating or bound; all reports of inspection of Seller’s businesses and properties from January 1, 1996 to the date hereof under all applicable federal, state and local health and safety laws and regulations; and copies of all of the foregoing and corr spondence r lating thereto.

(l) Schedule 3.1.19(l) all licenses, permits, authorizations, tariffs, schedules of charges and orders issued by or filed with any governmental or regulatory official, body or authority, in any manner related or applicable to the Assets;

3.1.20 Pension and Other Benefit Plans. Neitherr the Seller nor any Affiliated Company (as

[image: image151.png]



	defined in this Section 3.1.20) has incurred or w
	ill
	incur by reason of a
	presently or

	
	
	
	

	heretofore maintained, or any act or
	cu
	
	
	rior to the Closing Date, any

	
	
	rring or existing p
	

	liability (a) to the Pension Benefit
	anty Corporation pursua
	
	the provisions of Title IV of

	ERISA, (b) to any multie  ployer
	an, as that term is defined in
	
	
	4001(a)(3) of ERISA or (c)

	to any taxing authority
	of the operation of existence
	y employee benefit plan. Neither

	the Seller nor  ny
	ompany has at any time pr
	ior to the Closing Date participated in any

	transaction
	e assets of any employ
	
	
	nefit plan (regardless of by whom sponsored)

	which has given rise or will give ris
	e to a liabil
	
	
	could be asserted against the Seller pursuant
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to eitherr Section 501(i) of ERISA or Sections 4975(a) and (b) of the Internal Revenue Code of 1986,
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as ended (the “Code”). There is se identified on Schedule 3.1.20 hereto all of the plans, funds,, policies, programs, arran or understandings sponsored or maintained by the Seller
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	pursuant  to  which  any  empl
	oyee  of  the  Seller  (or  any  dependent  or  beneficiary of
	any  such

	
	
	

	employ
	might be or
	titled to (1) retirement benefits; (2) severance or separation from

	service
	enefits; (3) i
	performance, stock, share appreciation or bonus awards;
	(4) health
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care benefits; (5) disability income or wage continuation benefits; (6) supplemental unemployment benefits; (7) life insurance, death or survivor’s benefits; (8) accrued sick pay or vacation pay; (9) any type of benefit offered under any arrangement subject to characterization as an “employee welfare benefit plan” within the meaning of section 3(3) of ERISA; or (10) benefits of any other type offered through any arrangement that could be characterized as providing for additional compensation or fringe benefits. As to any plan, fund, policy, program, arrangement or understanding identified on Schedule 3.1.20, all of the following are true: (1) all amounts due as contributions, insurance premiums and benefits to the date hereof have been fully funded and paid by the Seller; (2) all applicable requirements of law have been observed with respect to the operation thereof, and all material reporting and disclosure requirements have been timely satisfied; and (3) neither the Seller nor the Shareholder is aware, after a due, proper and complete investigation, of any claim or demand by any employee (or beneficiary or dependent of any employee) for benefits, or by any taxing authority for taxes or penalties, which has not been satisfied in full or which may be or become
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subject to litigation or arbitration. For purposes of this Section 3.1.20, “Affiliated Company” shall mean any member (whether or not incorporated) of a group which is under common control (within the meaning of the regulations promulgated under Section 414 of the Internal Revenue Code) and of which the Seller is a member.

3.1.21 No Third-Party Options. There are no existing agreements, options, commitments or rights with, to or in any person to acquire any of the Seller’s assets, properties or rights or any interest therein, except for those contracts entered into in the ordinary course of business consistent with past practice for the sale of the Seller’s products and services.

3.1.22 No Patent Violations, etc. Except as disclosed on Schedule 3.1.19(i), the business of the Seller as formerly and presently operated did not and does not utilize any patent, trademark, trade name, service mark, copyright or trade secret, and did not and to the best of knowl dge of the Seller and the Shareholder, after a due, proper and complete inv stigation, does not conflict with, or infringe upon, any patent, trademark, trade name, service mark, copyright or trade secret owned or claimed by another. No person owns or has any proprietary, financial or other interest, direct or

indirect, in any unpatented design or device which Seller is using or the use of which is necessary in the operation of the Seller’s business retofore conducted.
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3.1.23 Transactions with Affiliates. he Shareholder nor an or officer of the Seller owns or during the past two- years has owned, dire ly or indirectly, or has, or
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within the past two-and-onehalf years has had, an interest, either of record, beneficially or equitably,

	in any business, corporate or
	
	ise, which (a) h   or had, o
	is or was a party to or in any

	asset or property which is or
	w
	
	
	any contra
	greement, business arrangement,

	
	
	as the subject of
	
	

	relationship or cour
	
	ng with the Sell
	
	cts the same business as, or a similar

	
	
	
	or (b) condu
	

	business to, th t
	ted by the Selle
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3.1.24 No Other Agreement. Except as otherwise disclosed in this Agreement, Seller is not a party

to anyy (a) contract with any guild union, (b) pension, profitsharing, retirement, bonus, insurance or similar plan in effect with respect to its employees or others, or (c) other contract,
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agre ment or understanding aff
r relating to the Business or Assets of Seller.
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3.1.25 Maintenance           . The Seller has not billed or received any payment for services to be performed or materials to be provided after the Closing under any Maintenance Contract. The eller has complied with all obligations imposed by the Maintenance Contracts and is not in default
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under any of them.

3.1.26 Completeness of Disclosure. Neither this Agreement nor any certificate, schedule, statement, document or instrument furnished or to be furnished to the Purchaser pursuant hereto, or in connection with the negotiation, execution or performance of this Agreement, contains or will contain any untrue statement of a fact or omits or will omit to state a fact required to be stated herein or therein or necessary to make any statement herein or therein not misleading. There is no fact, development or threatened development (excluding general economic factors affecting business in general) which the Seller has not disclosed to the Purchaser in writing which adversely affects or, so far as the Seller or the Shareholder can now foresee, may adversely affect, the business, operations, assets, properties, prospects or condition (financial or otherwise) of the Seller.

3.2 Representations and Warranties of the Purchaser. The Purchaser represents and warrants to the Seller and the Shareholder as of the date of this Agreement and the Closing Date as follows:

3.2.1 Corporate Existence. The Purchaser is a corporation duly organized, validly existing and in good standing under the laws of the State of New York.

3.2.2 Corporate Power and Authorization. The Purchaser has the corporate power, authority and legal right to execute, deliver and perform this Agreement. The execution, delivery and performance of this Agreement by the Purchaser have been duly authorized by all necessary corporate action. This Agreement has been duly executed and delivered by the Purchaser and constitutes the legal, valid and binding obligation of the Purchaser enforceable against it in accordance with its terms.

3.2.3 Validity of Contemplated Transactions, etc. The execution, delivery and performance of this Agreement by the Purchaser will not contravene or violate (a) any existing law, rule or regulation to

	which the Purchaser is subject, (b) any judgment, order,
	rit, injunction, dec
	or award of any

	court, arbitrator or governmental or regulatory officia ,
	dy or authority which  s applicable to the

	Purchaser, or (c) the Certificate of Incorporation or
	of the Purchaser or an
	securities issued

	by it; or will such execution, delivery or  erformance violat
	
	th or result in the

	
	e, be in conflict wi
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breach (with or without the giving of notice or lapsee of time, or both) of any term, condition or

	provision of, or require the consent of any oth
	er
	party to, any mortg
	ture, agreement,

	
	
	
	

	contract, commitment, lease, plan or
	
	me
	
	erstanding, oral or written, to

	
	
	
	nt, document or und
	

	which the Purchaser is a party or by w
	
	e Purchaser is o
	
	e bound. No authorization,

	
	hich th
	
	
	

	approval or consent, and no
	
	
	ion or filing with, any gove
	
	or regulatory official, body

	or  authority  is
	requir
	nnection
	with
	the  execution
	livery  and
	performance  of  this

	Agreement by the Purch ser.
	
	
	
	
	
	
	
	
	
	
	

	3.3 Survi
	present
	tions
	nd Warra
	
	
	
	All representations, warranties, covenants and

	agreem ents  m de  by  the  p rties
	in  thi
	
	
	
	
	or  in  any
	certificate,
	schedule,  statement,

	doc  ment or instrument furnished h
	or in connection with the negotiation, execution and

	perfo
	
	
	
	the Closing. Notwithstanding any investigation or audit

	
	rmance of this Agreement sh
	
	
	

	cond ucted before or after the C
	ate or the decision of any party to complete the Closing, each
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party shall be entitled to rely upon the representations, warranties, covenants and agreements set forth in this Agreement.

ARTICLE IV—COVENANTS PRIOR TO CLOSING

4.1 Conduct of Business. Until the Closing, the Seller shall:

(a) conduct the Business in the normal, useful and regular manner;

(b) not enter into any contract, including but not limited to, contracts for the performance of services without the Purchaser’s approval;

(c) not advertise or conduct inventory reduction sales or reduce the prices of any items of inventory without Purchaser’s approval;

(d) not increase the compensation of any employee or change the personnel without Purchaser’s approval;

(e) use its best efforts to preserve the Business; to keep available to Purchaser the services of the present employees; to preserve the goodwill of Seller’s suppliers, customers and others having business relations with Seller;

(f) permit Purchaser’s representatives to remain on the business premises during normal business hours and to observe the operation of the business wherever conducted; provided Purchaser’s representatives do not interfere with Seller’s business operations.

4.2 No Shop. Neither the Shareholder, the Seller, nor any agent, employee, officer, director, trustee or any representative of any of the foregoing will, during the period commencing on the date of this Agreement and ending with the earlier to occur of the Closing Date or the t rmination of this

	Agreement in accordance with its terms, directly or indirectly, solicit or initiat
	the submission of

	proposals or offers from any person or entity for,
	pate in any discussion
	pertaining to, or

	furnish  any  information  to  any  person  or  entity
	han  the  Purchaser  o
	the  Purchaser’s

	authorized agent, relating to any acquisition or  urc
	or a material
	
	t of the assests of,

	
	
	amoun
	


[image: image190.png]


[image: image191.png]


[image: image192.png]


[image: image193.png]



or any equity interest in, the Seller or any merger, consolidation or business combination of or involving the Seller.

ARTICLE V—
ONS PRECEDENT
CLOSING
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5.1 Conditions Precedent to the Purchaser’s Obligations.[image: image2] ligations of the Purchaser under

this Agreement re he fulfillment or satisfaction, prior to or at the Closing, of each of the following conditions precedent, any of which may be waived by the Purchaser in its sole and absolute discretion:
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	5.1.
	1
	Representations. All representa
	warranties of the Seller and the Shareholder being

	
	
	
	

	true, complete and correct at the Cl
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5.1.2 Performance by the Seller and the Shareholder. The Seller and the Shareholder shall have

perform d and compl all agreements and conditions required by this Agreement to be performed or complied with by each of them prior to or at the Closing; and the Purchaser shall have been furnished with a certificate or certificates of the Seller and the Shareholder, dated the Closing Date, signed by the President of the Seller and the Shareholder, certifying, in such detail as the Purchaser may reasonably request, to the fulfillment of the foregoing condition.
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5.1.3 Employment Agreement. John Doe shall have entered into an employment agreement with the Purchaser, dated the Closing Date, in substantially the form of Exhibit A, simultaneously with the closing of this Agreement.

5.1.4 Restrictive Covenant. John Doe and the Seller shall have entered into a restrictive agreement with the Purchaser, dated the Closing Date, in substantially the form of Exhibit B, simultaneously with the closing of this Agreement.

5.1.5 Litigation Affecting Closing. On the Closing Date, no proceeding shall be pending or threatened before any court or governmental agency in which it is sought to restrain or prohibit or to obtain damages or other relief in connection with this Agreement or the consummation of the transactions contemplated hereby, and no investigation that might eventuate in any such suit, action or proceeding shall be pending or threatened.

5.1.6 Corporate Matters. The Seller shall have furnished the Purchaser with certified copies of all such corporate documents of good-standing certificates for the Seller, and of all proceedings of the Seller authorizing the transactions hereby contemplated as the Purchaser reasonably shall require.

5.1.7 Approvals. The holders of any indebtedness of the Seller or Shareholder, the lessors of any real or personal property or assets leased by the Seller, the parties (other than the Seller) to any agreement, contract or commitment to which the Seller is a party, any governmental agency or body or any other person, firm or corporation which owns or has authority to grant any franchise, license,
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	permit, right or other authorization necessary for the
	
	
	
	
	the Seller, to the

	
	
	
	ness or operations o
	
	

	extent that their consent or approval is required,
	ess
	
	of the Purchaser,

	
	
	ary or, in the opinion
	

	desirable under the pertinent debt, lease,
	
	ct or commitment or other document or


instrument or under applicable laws, rules or
egulations for the consummation of the transactions

	contemplated hereby in the manner
	
	provide , shall have granted such consent or approval

	without resulting in
	the
	
	
	
	cancellation or
	
	termination
	of
	lease, agreement,

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	contract or commitment or of
	
	
	
	
	chise, li
	
	
	
	t or othe  authorization or the

	
	
	
	
	
	
	cense, permit, righ
	

	subjection of the Purchaser
	any law, r
	
	gulation or condi
	
	
	in the judgment of the

	
	
	ule, re
	
	
	
	

	Purchaser, shall be
	
	
	
	me. The holders of
	
	ebtedne
	of the Seller or Shareholder

	
	
	
	
	
	any ind
	
	

	shall release any
	property,
	pe
	rsonal property and assets
	by the Seller and other assets

	which are part of
	
	m any lien or ot
	security inte
	pertaining to such assets.


5.1.8 ns and Encumbrances. On or bef release and discharge of any and all liens whichh affect the Business or Assets to



the Purchaser shall have obtained a interests, restrictions, defects and encumbrances .

5.1.9 Material Damage. The busin operations, Assets, properties, prospects or condition (financial or otherwise) of the Seller shall not be, or be threatened to be, adversely affected by fire,

explosio , earthquake accident, cessation or interruption of utility or other services, flood, drought, contamination of water supply, embargo, riot, civil disturbance, uprising, activity of armed forces or act of God or public enemy, or any other event or occurrence.
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5.1.10 Tax Obligations. Prior to the Closing the Purchaser shall notify the State of New York of the proposed sale of assets under this Agreement. Purchaser shall hold the Purchase Price and other consideration under this Agreement in an interest-bearing account for Seller’s benefit and in accordance with any notice from the State of New York and applicable provisions of law.

5.1.11 ______, 20__ Financial Statement. The Seller shall furnish Purchaser with the ______,

20__ Financial Statement, which shall disclose a financial position, assets and liabilities of Seller and results of Seller’s operations, which are satisfactory to Purchaser, in its sole and absolute discretion.

5.2 Conditions Precedent to the Seller’s and the Shareholder’s Obligations. All obligations of the Seller and Shareholder under this Agreement are subject to the fulfillment or satisfaction, prior to or at the Closing, of each of the following conditions precedent, any of which may be waived by the Seller and the Shareholder, in their sole and absolute discretion:

5.2.1 Representations. All representations and warranties of the Purchaser being true, complete and correct at the Closing.

5.2.2 Performance by the Purchaser. The Purchaser shall have performed and complied with all agreements and conditions required by this Agreement to be performed or complied with by it prior to or at the Closing; and the Seller and the Shareholder shall have been furnished with a certificate or certificates, dated the Closing Date, signed by the President of the Purchaser, certifying, in such detail as the Seller and the Shareholder may reasonably requ st, to the fulfillm nt of the foregoing condition.

	5.2.3 Employment Agreement. The Purchaser shall havee
	
	re
	nto the emp oyment agreement

	
	ente
	
	

	referred to in Section 5.1.3.
	
	
	
	
	
	
	
	

	5.2.4 Litigation  Affecting  Closing.  On
	
	ng Date, no
	proceeding
	s
	be pending or

	threatened before any court or governmental agen
	
	which it is sough
	rain or prohibit or to

	
	cy in
	
	

	obtain damages or other relief in
	with this Agreem nt o
	
	nsummation of the
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transactions contemplated hereby, and no investigation that might eventuate in any such suit, action

or proceeding shall be pendi
eatened.
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5.2.5 Corpor te M tters. e Purchaser shall have furnishe the Seller and the Shareholder with certified copies of all suchh cor orate documents of, and good -standing certificates for, the Purchaser,
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and of all su dings of the Purchaser authorizing the transactions hereby contemplated, as the Seller andd the Shareholder reasonably sha
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5.3 Termination. In the event an
conditions contained in Sections 5.1 and 5.2 are not
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satis ied and the conditions shal
ve been waived, this Agreement shall terminate upon notice
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by one party to the othe party shall have any liability or obligation of any kind or nature to the otherr.
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ARTICLE VI—INDEMNIFICATION

6.1 Indemnification by the Seller and the Shareholder. From and after the Closing, the Seller and the Shareholder will jointly and severally reimburse, indemnify and hold harmless the Purchaser and each of its affiliates (each such person and its successors and assigns is referred to herein as a “Seller Indemnified Party”) against and in respect of:

(a) any and all liabilities and obligations of any nature whatsoever relating to the Shareholder or the Seller, the Seller’s business or the Assets prior to the Closing;

(b) any and all actions, suits, claims, or legal, administrative, arbitration, governmental or other proceedings or investigations against any Seller Indemnified Party that relate to the Shareholder or

the Seller, the Seller’s business or the Assets and which result from or arise out of any event, occurrence, action, inaction or transaction occurring prior to the Closing Date;

(c) any and all damages, losses, deficiencies, liabilities, costs and expenses incurred or suffered by any Seller Indemnified Party that result from, relate to or arise out of:

(i) any material misrepresentation, breach of material warranty or nonfulfillment of any material agreement or covenant on the part of the Seller or the Shareholder under this Agreement or from any misrepresentation in or omission from any certificate, schedule, statement, document or instrument furnished to the Purchaser pursuant hereto or in connection with the negotiation, execution or performance of this Agreement;

(ii) any claim by any former officer or employee of the Seller; and

	(iii) any of the matters referred to in subparagraphs (a) a
	ove; and
	

	(d) any and all actions, suits, claims, proceedings,
	tigations, dema
	
	
	s
	ssments, audits,

	
	
	nds, as
	
	

	fines, judgments, costs and other expenses (including, without limitation, r
	easona
	legal fees and

	expenses) incident to any of the foregoing or to
	
	orcement of this Section 6. .
	

	6.2 Indemnification by the Purchaser.
	
	nd after the Closing,
	the Purchaser will reimburse,

	indemnify and hold harmless the  e
	d the Shareholder (each
	ch person and its successors and
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	assigns is referred to herein as
	
	er Inde  nified Party”)
	nd in respect of:

	(a) any and all
	obligations of any nature whats
	relating to the Purchaser or the

	Purchaser’s busin
	e Closing;
	
	

	(b) any and all actions, suits, claims, o
	adm inistrative, arbitration, governmental or other

	proce dings or investigations against any
	Indemnified Party that relate to the Purchaser,

	the   urchaser’s business or its Asset
	hich result from or arise out of any event, occurrence,

	action, inaction or transaction o
	c
	curring after the Closing Date;
	

	(c) a
	nd all damag
	
	deficiencies, liabilities, costs and expenses incurred or suffered by
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any Purchaser Indemnified Party that result from, relate to or arise out of:

(i) any misrepresentation, breach of warranty or nonfulfillment of any agreement or covenant on the part of the Purchaser under this Agreement or from any misrepresentation in or omission from any certificate, schedule, statement, document or instrument furnished to the Seller or Shareholder pursuant hereto or in connection with the negotiation, execution or performance of this Agreement;

(ii) any claim by any former employee of Seller, other than the Shareholder, which results from or arises out of any event, occurrence, action, inaction or transaction occurring after the Closing Date;

(iii) any of the matters referred to in subparagraph (a) and (b) above; and

(d) any and all actions, suits, claims, proceedings, investigations, demands, assessments, audits, fines, judgments, costs and other expenses (including, without limitation, reasonable legal fees and expenses) incident to any of the foregoing or to the enforcement of this Section 6.2.

6.3 Procedure. Notice must be given within a reasonable time after discovery of any fact or circumstance on which a party could claim indemnification (“Claim” or “Claims”). The notice shall describe the nature of the Claim, if the Claim is determinable, the amount of the Claim, or if not determinable, an estimate of the amount of the Claim. Each party agrees to use its best efforts to minimize the amount of the loss or injury for which it is entitled to indemnification. If the party, in order to fulfill its obligations to the other party must take legal action or if the party is involved in legal action, the outcome of which could give rise to its seeking indemnification, one party shall consult with the other party with respect to such legal action and allow it to participate therein.

No Claim for which indemnification is asserted shall be s ettled or compromised without the written consent of the Seller and the Purchaser; provided, however, if a party do s not consent to a bona fide settlement proposed by the other, the other party shall be liable for indemnification only to

the lesser of the final judgment or the amount to be
ttlement.
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Subject to the provisions of the Section, neither party shall have recourse for indemnification until the Claims are fully and finally resolved. For a period of thirty (30) days following the giving of the
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	notice of such Claim, the Purchaser
	
	
	
	
	lve any differences they may

	
	
	
	
	shall attempt to reso
	

	have with respect to such Claim
	
	esolution is not reached
	e thirty (30) day period

	(unless the parties agree to
	he period), the matter may
	itted to a court of competent

	jurisdiction.
	
	
	
	
	
	
	

	A Claim sh ll
	med finally resolved in   e event a matter is submitted to a court, upon the

	entry of
	a c
	
	
	

	
	
	ourt of final authority.
	
	

	6.4 Payment of Indemnification Oblig
	
	The Seller and the Shareholder agree to pay promptly
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to  anyy  Seller  Indemnified  Party,  and  the  Purchaser  agrees  to  pay  promptly  to  any  Purchaser

mnified Party, the amount o mages, losses, deficiencies, liabilities, costs, expenses, claims and ot r obligations to oregoing indemnities relate.
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6.5 Other Rights and Remedies Not Affected. The indemnification rights of the parties under this Article VI are independent of and in addition to such rights and remedies as the parties may have at law or in equity or otherwise for any misrepresentation, breach of warranty or failure to fulfill any agreement or covenant hereunder, including without limitation the right to seek specific performance, rescission or restitution, none of which rights or remedies shall be affected or diminished hereby.

ARTICLE VII—POST-CLOSING MATTERS

7.1 No Solicitation or Hiring. The Seller and the Shareholder agree that neither they nor any affiliate of either of them will solicit, employ or in any other fashion hire persons who are employees of the Seller on the date hereof for a period of one year after the Closing, unless such persons have been discharged by the Purchaser.

7.2 Escrow. On and after the Closing, Purchaser shall hold in escrow the Purchase Price and other consideration under this Agreement in accordance with the terms of any notice from the New York State Tax Commission.

ARTICLE VIII—MISCELLANEOUS

8.1 Brokers’ and Finders’ Fees. The Seller and the Shareholder jointly and severally represent and warrant to the Purchaser, and the Purchaser represents and warrants to the Seller or Shareholder that all negotiations relative to this Agreement have been carried on by the parties directly without the intervention of any person who may be entitled to any brokerage or finder’s fee or other commission in respect of this Agreement or the consummation of the transactions contemplated hereby, and the Seller and the Shareholder jointly and severally agree to indemnify and hold harmless the Purchaser, and the Purchaser agrees to indemnify and hold harmless the S ll r and Shar hold r, as the case may be, against any and all claims, losses, liabilities and exp ns s which may be asserted against or incurred by them as a result of either party’s dealings, arrangements or agreem nts with any such
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	person.
	
	
	
	
	
	
	
	
	
	
	

	8.2
	Sales, Transfer and Documentary Taxes, etc.
	
	the Seller nor the Purchaser shall be

	responsible for the other’s sales, transfer or
	
	tary taxes, if any, du
	e as a
	result of the transfer

	
	
	am
	
	relating to the tran
	

	of the Assets to the Purchaser, or all other fees dir
	ectly
	
	Assets.

	8.3
	Expenses. The parties
	their own expenses
	incidental to the preparation of this

	Agreement, the carrying o
	e provisions of this Agree
	d the consummation of the

	transactions contemplat
	y.
	
	
	
	
	
	
	
	

	8.4
	Remedy.
	ler and the Shareholde
	
	
	
	that the Assets are unique and not

	otherwise
	
	nd agree that, in addition
	any other remedy available to the Purchaser, the

	Purchaser may invoke any equitable rempleenforce performance hereunder, including, without

	lim
	S
	
	
	
	
	
	
	
	
	

	
	tion, the remedy of specific per
	
	
	
	
	
	
	
	

	8.5
	Contents
	of  Agreement
	in  Interest;  etc.  This
	Agreement  sets
	forth  the  entire
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understanding of the parties with respect to the transactions contemplated hereby. It shall not be

amended or modified written instrument duly executed by each of the parties hereto. Any and all previous agreements and understanding between or among the parties regarding the subject matter hereof, whether written or oral, are superseded by this Agreement.
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8.6 Assignment and Binding Effect. Neither the Seller nor the Purchaser shall assign this Agreement nor any part of it, nor delegate any obligation imposed by this Agreement without the prior written consent of the other. All of the terms and provisions of this Agreement shall be binding upon and inure to the benefit of and be enforceable by the successors and assigns of the Seller, Shareholders and Purchaser.

8.7 Waiver. Any term or provision of this Agreement may be waived at any time by the party or parties entitled to the benefit thereof by a written instrument duly executed by such party or parties.

8.8 Notices. Any notice, request, demand, waiver, consent, approval or other communication which is required or permitted hereunder shall be in writing and shall be deemed given only if

delivered personally or sent by telegram or by fax or by registered or certified mail, postage prepaid, as follows:

If to the Purchaser to:

ABC Corporation

123 America Street

New York, New York 12345

With a required copy to:

Attorney James White

456 State Street

New York, New York 12345

If to the Seller and/or the Shareholder, to:

John Doe

890 James Street

Chicago, Illinois 56789

With a required copy to:

Attorney Thomas Greene

567 Eighth Street

New York, New York 12345

	or to such other
	s the addressee may have
	specified
	in a notice duly given to the sender as

	
	
	
	

	provided herein. Such
	
	equest, demand,
	
	consent, approval or other communication

	
	notice, r
	
	
	

	will be   emed to have been given as of th
	
	elivered, telegraphed, faxed or mailed.

	
	8.9 New York Law to Govern. Thi
	
	shall be governed by and interpreted and enforced

	in
	cordance with the laws of th
	f New York.
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8.10 No Benefit to Others. The representations, warranties, covenants and agreements contained in

this Agre ement are fo benefit of the parties hereto and, in the case of Article VI hereof, the other indemnified parties, and their heirs, administrators, legal representatives, successors and assigns, and they shall not be construed as conferring any rights on any other persons.
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8.11 Headings, Gender and “Person.” All section headings contained in this Agreement are for convenience of reference only, do not form a part of this Agreement and shall not affect in any way the meaning or interpretation of this Agreement. Words used herein, regardless of the number and gender specifically used, shall be deemed and construed to include any other number, singular or plural, and any other gender, masculine, feminine or neuter, as the context requires. Any reference to a “person” herein shall include an individual, firm, corporation, partnership, trust, governmental authority or body, association, unincorporated organization or any other entity.

8.12 Schedules and Exhibits. All Schedules and Exhibits referred to herein are intended to be and hereby are specifically made a part of this Agreement.

8.13 Tax Consequences. No party to this Agreement, nor any of their officers, employees or agents has made any representation or agreement, express or implied, as to the tax consequences of the transactions contemplated by this Agreement or the tax consequences of any action pursuant to or arising out of this Agreement.

8.14 Severability. Any provision of this Agreement which is invalid or unenforceable in any jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or rendering unenforceable the remaining provisions hereof, and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

8.15 Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original, but all of which togeth r shall constitute the same Agreement. Any signature page of any such counterpart, or any electronic facsimile thereof, may be attached or appended to any other counterpart to complete a fully executed counterpart of this Agreement, and any telecopy or other facsimile transmission of any signature shall be deemed an original and shall bind each Party.
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8.16 Guarantee. Shareholder unconditionally guarantees to Purchaser and its affiliates the full and

timely performance of all of the obligations and agreements of Seller. Th
guarantee shall
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include the guarantee of the payment of all damages, costs and expenses which might become

	recoverable as a result of the nonperform
	
	of the oblig
	greements so guaranteed

	
	ance of any
	
	

	or as a result of the
	e of this guarantee. Any g
	person may, at its option,

	proceed against Shareholder forr
	the performance of any s
	obligation or  agreement, or for
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damages for def ult in the performance thereof, without first proceeding against any other party or

	against any of
	erties. Shareholder furth
	hat his guarantee shall be an irrevocable

	guarantee
	continue  in  effect  notw
	standing  any  extension  or  modification  of  any

	guaranteed obligation, any assumption of
	guaranteed obligation by any other party, or any
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other act or thing which might otherwise operate as a legal or equitable discharge of a guarantor and
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the S hareholder waives all specia
sh
defenses and notice requirements.

[image: image266.png]



IN WITNESS WHEREOF, the parties have duly executed this Agreement on the date first written.

(Corporate
eal)
XYZ CORPORATION

Attest:

By: ____________________________
By: ____________________________

As its Secretary
As its President

__________________________

John Doe
(Shareholder)

(Corporate Seal)
ABC CORPORATION

Attest:

By: ____________________________
By: _____________________________

[assetpur.nys]

RESTRICTIVE AGREEMENT

This Restrictive Agreement (the “Agreement”) is made and entered into on the _________ day of

___________, 20__ by and among:

XYZ CORPORATION, a New York corporation (“XYZ”);

JOHN DOE (“DOE”); and

ABC CORPORATION, a New York corporation (“ABC”).

RECITALS

Whereas, XYZ and Doe have had extensive and valuable xperience in the service business performing maintenance, service, repair, and other re ated activities onn heating, v ntilating and air conditioning systems, equipment and controls. All of such business operations ar referred to as the “Business”; and

Whereas, ABC desires to enter into a restrictive agreement with XYZ and Do so that ABC may engage in business without competition from them;;
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	NOW, THEREFORE, in
	n of the reci
	
	of the representations, warranties,

	
	
	tals and
	

	covenants and agreements   n
	intending  o be legally
	he parties agree as follows:
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ARTICLE I
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RESTRICTIVE COVENANT

1.1 Restrictive Coven  nt. XYZ
nd Doe agree that, for a period of three years from and after the
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	date
	of this Agreement, they will n
	or indirectly, own, manage, operate, finance, join,

	cont
	ol or participate in the o
	
	management, operation, financing or control of, or be

	conne ted as a shareho
	
	officer, partner, principal, agent, representative, consultant or

	otherwi   with, or use
	their names to be used in connection with, the Business or enterprise

	engaged inn the servi
	performing maintenance, service, repair, and other related activities
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on heating, ventilating and air conditioning systems, equipment and controls, within 50 miles of Franklin, New York. XYZ shall liquidate and dissolve, under applicable laws, not later than 18 months from January ______, 20__. In the event that the provisions of this Section 1.1 should ever

be deemed to exceed the time, geographic, product or other limitations permitted by applicable law in any jurisdiction, then such provisions shall be deemed reformed in such jurisdiction to the maximum time, geographic, product or other limitations permitted by applicable law. XYZ and Doe specifically acknowledge and agree that the foregoing restrictions are reasonable and necessary to protect the legitimate interests of ABC, that ABC would not have entered into an Agreement among them dated January ______, 20__, for the purchase of certain assets of XYZ in the absence of such

restrictions, that any violation of such restrictions will result in irreparable injury to ABC, that the remedy at law for any breach of the foregoing restrictions will be inadequate, and that, in the event of any such breach, ABC, in addition to any other relief available to it, shall be entitled to temporary and permanent injunctive relief without the necessity of proving actual damages. XYZ and Doe

further specifically acknowledge and agree that ABC shall be entitled to an equitable accounting of all earnings, profits and other benefits arising from any such breach, and further agree to pay the reasonable legal fees and expenses incurred by ABC or any successor assignee thereof in enforcing the restrictions contained in this Section 1.1.

Notwithstanding the foregoing, the parties agree that the following shall not violate this restrictive covenant:

(a) the performance of Doe’s duties as an employee of ABC; and

(b) the administrative function of collecting XYZ’s unpaid accounts receivable.

1.2 Consideration for the Restrictive Covenant. ABC shall pay the following consideration to

XYZ and Doe for the restrictive covenant:

(a) the total sum of $15,000 to XYZ (or its assigns) payableb on the date of this Agreement; and

	(b) the total sum of $90,000 to Doe payable (i)
	on the date of this Agreement, (ii) the

	balance  of  $70,000  in  equal  monthly  installme
	of  $1,944.44  over  thirt
	(36)  months,

	commencing one month from the date of this Agreement and continui
	same date of each

	month thereafter until paid in full.
	
	
	

	
	
	ARTICLE II
	

	
	
	
	
	

	
	
	MISCELLANEOUS
	
	

	2.1  Conte
	greement;  Parties  in  In
	c.  This  Agreement  sets  forth  the  entire
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understanding of the parties with respect to the transactions contemplated hereby. It shall not be
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amended or modified except by writ en duly executed by each of the parties hereto. Any and ll previous agreements and understanding between or among the parties regarding the subject matterr hereof, whether written or oral, are superseded by this Agreement.
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2.2 gnment and ffect. Neither XYZ, Doe nor ABC shall assign this Agreement nor any part of it, nor d any obligation imposed by this Agreement without the prior written
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consent of the other. All of the terms and provisions of this Agreement shall be binding upon and inure to the benefit of and be enforceable by the successors and assigns of XYZ, Doe and ABC.

2.3 Waiver. Any term or provision of this Agreement may be waived at any time by the party or parties entitled to the benefit thereof by a written instrument duly executed by such party or parties.

2.4 Notices. Any notice, request, demand, waiver, consent, approval or other communication which is required or permitted hereunder shall be in writing and shall be deemed given only if delivered personally or sent by telegram or by fax or by registered or certified mail, postage prepaid, as follows:

If to ABC to:

ABC Corporation

123 America Street

New York, New York 12345

With a required copy to:

Attorney James White

456 State Street

New York, New York 12345

If to XYZ or Doe, to:

John Doe

XYZ Corporation

890 James Street

New York, New York 12345

With a required copy to:

Attorney Thomas Greene

567 Eighth Street

New York, New York 12345

	or to such other address as t
	see may have s
	
	a notice duly given to the sender as

	
	
	pecified in
	

	provided herein. Such notice, re
	uest, demand, waiver, cons
	proval or other communication

	will be deemed to h
	ven as of the date so delivered, t
	egraphed, faxed or mailed.

	2.5 New Yo
	o Govern  This Agreemen
	
	governed by and interpreted and enforced

	in accordance with the laws of the State o
	.
	

	2.6 No Benefit to Others. The repr
	warranties, covenants and agreements contained in

	this  Agreement are for the sole
	of the parties hereto and their heirs, administrators, legal
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representatives, successors and assigns, and they shall not be construed as conferring any rights on any oth persons.
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2.7 Headings, Gender and “Person.” All section headings contained in this Agreement are for convenience of reference only, do not form a part of this Agreement and shall not affect in any way the meaning or interpretation of this Agreement. Words used herein, regardless of the number and gender specifically used, shall be deemed and construed to include any other number, singular or plural, and any other gender, masculine, feminine or neuter, as the context requires. Any reference to a “person” herein shall include an individual, firm, corporation, partnership, trust, governmental authority or body, association, unincorporated organization or any other entity.

2.8 Severability. Any provision of this Agreement which is invalid or unenforceable in any jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or rendering unenforceable the remaining provisions hereof, and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

2.9 Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original, but all of which together shall constitute the same Agreement. Any signature page of any such counterpart, or any electronic facsimile thereof, may be attached or appended to any other counterpart to complete a fully executed counterpart of this Agreement, and any telecopy or other facsimile transmission of any signature shall be deemed an original and shall bind each Party.

IN WITNESS WHEREOF, the parties have duly executed this Agreement on the date first written.

	(Corporate Seal)
	XYZ CORPORATION

	Attest:
	
	
	
	
	
	
	
	
	
	

	By: _______________________________
	By: ____________
	_____________________

	As its Secretary
	
	As
	
	
	
	
	
	

	
	
	
	its President
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	Johnn
	Do
	
	e

	(Corporate Seal)
	ABC CORPO

	Attest:
	
	
	
	
	
	
	
	
	
	

	By:
	
	
	
	______________________________

	
	
	By:
	
	

	[restrict.n
	ys]
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ESCROW AGREEMENT

THIS AGREEMENT (the “Escrow Agreement”) is made as of the ____ day of ______________,

20__, by and among:

_________________, having an office at ______________, New York (“Seller”); and

_________________, having an office at ______________, New York (“Buyer”); and

Whereas,
the
Seller
and
the
Buyer
are
parties
to
an
Assets
Purchase
Agreement,
dated

_______________, 20__ (“Purchase Agreement”); and

Whereas, the Purchase Agreement provides for the escrow of a portion of th
purchase price; and

Whereas, the parties wish to establish and maintain this escrow in accordance with the terms and provisions of this Escrow Agreement;

	NOW, THEREFORE, the parties agree:
	
	
	

	1.  Purpose. This Escrow Agreement provides
	for the escrow of $
	under the Purchase

	Agreement, as a source for paym
	
	
	e ev   t of a claim by Bu
	yer for indemnification under

	Section ___ of the Purchase Agreement.
	
	e terms of
	
	
	Agreement, the parties

	
	Subject to th
	
	
	
	

	establish this escrow to insure
	Seller’s compliance with th
	rms, provisions and conditions of

	their indemnification agreementt
	
	e terms of the Purchas
	greement.
	

	
	under th
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2. Establishment off Escrow Fund. Seller h
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$
, as set forth in Schedule A ann
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constit ute and be referred to as the Escrow
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with the Escrow Agent the sum of the date of this Escrow Agreement. This shall

3. Receipt. The Escrow Agent shall issue appropriate written acknowledgments of the receipt of the Escrow Fund.
4. Disposition of the Escrow Fund.

a. Release. The Escrow Agent shall hold the Escrow Fund until _____________, 20__ when the Escrow Agent shall release one-half of the Escrow Fund to the Seller. The balance of the Escrow Fund shall be released by the Escrow Agent to the Seller on ______________, 20__.

b. Default. During the term of this Escrow Agreement, if the Seller defaults in the payment of a claim for indemnification, the Escrow Agent shall transfer and pay over to the Buyer from the Escrow Fund, up to the entire amount of the Escrow Fund, the total amount of the claim. The nature, extent and validity of Buyer’s claim for indemnification shall be determined under and governed by the terms, conditions and provisions of the Purchase Agreement, which is incorporated in this Escrow Agreement by reference.
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5. Investment of Escrow Fund. The Escrow Agent deposits the Escrow Fund in an interest bearing trust account, determined by the Seller. During the term of the escrow all interest and/or other increments to the Escrow Fund shall be credited to the Seller.

6. Written instructions to Escrow Agent. Notwithstanding anything herein to the contrary, the Escrow Agent may act upon any written instructions given by the parties jointly.

7.
Status of the Escrow Agent.

a. The Escrow Agent is to be considered and regarded as a depository only, and shall not be responsible or liable (except for their failure to exercise due care) for the sufficiency or correctness as to form, manner of execution, or validity of any instrument deposited as part of this Escrow Fund, nor as to the identity, authority, or rights of any person executing the same. The Escrow Agent’s duties hereunder shall be limited to the safekeeping and inv stment of mon y, instruments, and

	securities received by it as Escrow Agent and for their
	ursement in accord
	with the terms,

	provisions and conditions of this Escrow Agreement.
	
	
	
	
	

	b. The Escrow Agent shall not be res onsible for t
	
	any certificate or

	
	he genuineness of
	

	signature and may rely conclusively upon and sh  l be protected when actin
	upon any notice,

	affidavit, request, consent, instruction, check, or
	ot
	her instrument believ
	
	
	Escrow Agent in

	good faith to be genuine or to be signed or pre ented by the proper pe
	or duly authorized, or

	properly made. The Escrow Agent shall
	
	o responsibility
	the performance of the

	
	have n
	
	

	Escrow Agent’s express
	er this Escrow Agreemen
	additional duties shall be

	inferred or implied.
	
	
	ple
	

	
	
	
	
	
	
	
	
	
	
	
	

	c. The
	Agent shall not be responsible or liable for any act or omission in the

	performance
	uties of the Escrow Agen
	under this Escrow Agreement unless such act or

	am
	
	aud.
	
	
	
	
	

	omissionn constitutes bad faith, gross negli
	
	
	
	
	
	
	

	S
	be required to institute or defend any action involving any

	d. The Escrow Agent shall
	

	matt rs referred to in this Escr
	eement or which affect the Escrow Agent or the duties or

	liabilit es of the Escrow
	this Escrow Agreement unless or until requested to do so by


[image: image316.png]


[image: image317.png]


[image: image318.png]



any party to this Escrow Agreement and then only upon receiving full indemnity, in character satisfactoryy to the Escrow Agent, against all claims, liabilities and expenses.


8. Disputes. In the event of any dispute among the parties with respect to the Escrow Agent or the duties of the Escrow Agent:

a. the Escrow Agent may act or refrain from acting in respect of any matter referred to in this Escrow Agreement in full reliance upon and by and with the advice of counsel and shall be fully protected in so acting or in refraining from acting upon advice of counsel; or

b. the Escrow Agent may refrain from acting until required to do so by the order of a court of final authority.

9. Fee of Escrow Agent. Buyer shall be liable for the fees of the Escrow Agent, which shall not be chargeable against the Escrow Fund.

10. Non-waiver. No delay or failure by any party to exercise any right hereunder, and no partial or single exercise of any such right, shall constitute a waiver of that or any other right unless otherwise expressly provided herein.

11. Time of essence. Time is of essence of this Escrow Agreement.

12. Notices. All notices, requests, demands, and other communications hereunder shall be in writing and shall be deemed to have been duly given if delivered or mailed, postage prepaid, certified mail, return receipt requested or by overnight express mail (i.e. Federal Express):

(a) If to the Buyer, to:

________________________________________

________________________________________


with a copy to:

(b) If to the Seller, to:

with a copy to:

________________________________________

________________________________________

________________________________________

(c) if to the Escrow Agent, to:

________________________________________

________________________________________

________________________________________

The address may be changed by any party in a notice duly given as provided herein.

13. Nonexclusive protection. The provisions of this Escrow Agreement are cumulative and not exclusive of all other rights or remedies which Purchaser may have at law or equity, or under the Purchase Agreement or other instrument or document.

14. Binding Effect. This Escrow Agreement shall be binding upon and inure to the benefit of the parties and their respective successors and assigns; provided that any permitted assignment of either party’s obligations or liabilities shall not relieve that party of any of its liabilities or obligations under this Escrow Agreement.

15. Titles. The titles are for convenience or reference and shall not be deemed to modify or affect the interpretation of this Escrow Agreement. The term “herein” as used in this Escrow Agreement refers to this Escrow Agreement and any Exhibits to this Escrow Agreement.

	16.
	Modification. Neither this Escrow Agreement
	r
	
	a
	
	
	shall be modified,

	
	
	
	
	
	ny of its provisions
	

	changed, discharged, or terminated except by an
	
	
	nt in writing signed by
	the party against

	whom the enforcement of any modification,
	
	
	ge, discharge
	or termination is sought.

	17.
	Further  Assurances.  In
	
	
	
	
	
	the
	transactions
	con
	by  this  Escrow

	Agreement, the parties agree to
	ute any addit
	
	do
	
	ments and p
	to perform and do

	
	
	ional
	
	
	
	

	any additional acts and things
	
	easonably necessary an
	
	
	and carry out

	the transactions
	
	Escrow Agreement.
	
	
	
	
	
	
	

	18.
	Delay. No
	sion on the pa
	
	
	
	ex
	any right shall operate as a

	
	
	
	rt of any party in
	
	

	waiver of that    ht or any
	
	r
	n any one
	shall not be construed as a bar

	
	other right. A waive
	
	
	

	to or
	of any rig
	
	
	
	
	
	
	
	
	
	
	

	
	
	ht on any future occasion.
	
	
	
	
	
	
	
	
	
	

	19.
	Governing Law . This Escrow Ag
	
	
	
	
	shall be governed by, construed and interpreted

	ac   ding to the laws of the state of N
	and the Purchase Agreement.
	


20. Counterparts . This Escrow Agmay be executed in one or more counterparts, each of

which shall be deemed to be original, but all of which together shall constitute the same Agreement. Any signature pa of any such counterpart, or any electronic facsimile thereof, may be attached or appended to any other counterpart to complete a fully executed counterpart of this Agreement, and any telecopy or other facsimile transmission of any signature shall be deemed an original and shall bind each Party.

IN WITNESS, the parties have executed this Escrow Agreement.

______________________________

______________________________

______________________________

