ARBITRATION AGREEMENT

This short form agreement is provided as a guide and should be amended to suit the specific needs of the parties.  

Most disputes are referred to arbitration pursuant to a dispute resolution clause contained in the agreement governing the commercial relationship between the parties. This simple short form agreement is appropriate for use in the context of an ad hoc agreement to arbitrate between parties who have not previously agreed to submit their disputes to arbitration.  There must be an agreement in writing for the Commercial Arbitration Act 2010 (NSW) to apply (see s 7 of the Act).

A copy of the Commercial Arbitration Act 2010 (NSW) is available at the BarADR page on the Bar Association website at www.nswbar.asn.au/BarADR
The arbitrator is not usually a party to the agreement because the agreement to arbitrate precedes the appointment of the arbitrator and the arbitrator will usually wish to specify the terms on which he or she is prepared to accept the reference.   To assist the parties, however, this agreement includes provision for the arbitrator’s fees and may be signed by the arbitrator. 

Part 5 of the Commercial Arbitration Act 2010 (deals with the conduct of arbitrations and should be considered closely.   In particular, s 19 of the Act provides that, subject to the provisions of the Act, the parties are free to agree on the procedure to be followed by arbitrators in conducting the proceedings. Failing such agreement, the arbitrators may, subject to the provisions of the Act, conduct the arbitration in such manner as they consider appropriate.  It is important to remember that there are numerous provisions in the Act that will apply to the arbitration unless the parties agree to opt out of them, including a provision that the arbitration will be private and confidential.  

Achieving agreement as to the form of the arbitration and procedure is one of the key objectives of the first meeting of the parties and the arbitrator (usually referred to as the preliminary conference or first directions conference).  

At the preliminary conference, the arbitrator should make appropriate procedural directions.   Guidance on what directions may be appropriate can be found in the notes published by arbitral bodies such as IAMA (Institute of Arbitrators and Mediators Australia) and ACDC (Australian Commercial Disputes Centre) whose websites are linked to the BarADR page on the Bar Association website.  

It is important that the arbitrator then deals with arrangements for security for his or her fees and even more important that the arbitrator foreshadows further directions conferences for the case management to secure the resolution of the dispute in a cost effective manner, informally and quickly (as called for in s 1C of the Act). 

This arbitration agreement may be downloaded from the BarADR page of the Bar Association website at www.nswbar.asn.au 

ARBITRATION AGREEMENT

Date of agreement

……………………………………………

Parties to the agreement

……………………………………………


……………………………………………

(please print)




(please print)

……………………………………………


……………………………………………

(please print)




(please print)

Dispute

1.
The dispute that the parties appoint the Arbitrator to determine is set out in the Schedule (Dispute).  

Referral to Arbitration

2. 
The parties have agreed to submit the Dispute to arbitration in accordance with the Commercial Arbitration Act 2010 (NSW) and that the Arbitrator will be the person identified in the Schedule or some other person agreed on by the parties or failing such an agreement, a person nominated by the President of the Bar Association of NSW. 

3. 
The parties agree to pay the Arbitrator’s fees as set out in the Schedule. 

Signatures
This arbitration agreement is signed by the parties and the Arbitrator:
……………………………………………


……………………………………………

(Name of party) (please print)



(signature)

……………………………………………


……………………………………………

(Name of party) (please print)



(signature)
……………………………………………


……………………………………………

(Name of party) (please print)



(signature)
……………………………………………


……………………………………………

(Name of party) (please print)



(signature)
……………………………………………


……………………………………………

(Name of Arbitrator) (please print)


(signature)

Schedule

Arbitrator

	Arbitrator
	

	Arbitrator's Address
	


Dispute
	Set out brief description of subject matter of dispute, or
	

	The subject of Proceeding No  [insert file number] in [insert Court]
	


Arbitrator's Fees
	Fees for each day of the arbitration 
	$                             (plus GST)

	Fees per hour, for any additional time, including preparation and the preliminary conference
	$                             (plus GST)


